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FOREWORD 


Lawyers and members of Committees of Adjustment having anything to do 
with the preparation, presentation and hearing of applications under The 
Planning Act to such committees, or on appeals therefrom to the Ontario 
Municipal Board will find this book of invaluable assistance. 


The favourable reception accorded the publication in the Municipal World 
during the past five years of some of the Board’s decisions on appeals from the 
Committees of Adjustment has encouraged the Managing Editor M. J. Smither, 
the person responsible for their editing and publication, to bring together in 
one volume all of the said decisions together with the appropriate headnotes. 
Particularly worthy of mention is an exhaustive analytical index of everything 
in those decisions which might be of use to those seeking guidance and having 
questions relating in any way to applications to Committees of Adjustment 
under The Planning Act. 


Few men in the province have a broader or better background of municipal 
experience and knowledge of municipal law than the author of this book, 
who joined the Municipal World as an Associate Editor in 1964 and became 
Managing Editor in 1968. He knows through personal experience as a one time 
member of a Committee of Adjustment, and through questions submitted by 
subscribers to the Municipal World, the kinds of questions that arise on appli- 
cations to these committees. In this volume he has provided an eminently 
practical source of help for those seeking answers to those and similar 
questions. 


April 2, 1971 W.S. McKay, Q.C. 


St. Thomas, Ontario 
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PREFACE 


Almost without exception transactions affecting the use of lands now require 
reference to planning legislation. Frequently an application to a Committee 
of Adjustment, or to one of the recently created Land Severance Committees 
is necessary. 


Such an application may relate to a proposed division of lands, or to a 
proposed or existing use resulting in a minor variance from or non-conformity 
with, the land use control by-laws of the municipality. The Committee, acting 
upon such an application, is required to hear evidence, make findings of fact, 
apply policy and render a decision. 


Upon appeal from a decision of the Committee the appellant or objector 
finds himself before the Ontario Municipal Board, which in exercising its 
function under The Planning Act acts as an administrative tribunal. In this 
capacity, in addition to having the same jurisdiction as the Committee, the 
Board in rendering its decision has authority to uphold, set aside or vary the 
decision of the Committee. 


The most valuable source of guidance lies in the written decisions of the 
Board. Those contained in this text give an insight into the manner in which 
the Board has exercised this part of its function over the past seven years. 
Although these decisions are not to be taken as establishing legal precedent 
some of the reasoning contained therein, when considered with the relevant 


facts, may be of persuasive influence. 


The format of this book embodies an analysis of information included in 
these decisions. The contents have been arranged in six parts containing 
forty-seven chapters embracing the principal subjects; each chapter has a title 
page with a list of the key points in the chapter; the same key points are 
clearly set out in bold type as the heading to each decision, and finally the 
comprehensive index has been compiled to draw attention to both the major 
and minor points, and the wealth of detail. 


It has been found impossible to include all decisions of the Board on this 
subject. Therefore the selection has been made having regard to the points of 
most general interest. Editing of the decisions, originally prepared for publica- 


tion in the Municipal World magazine, has been kept to a minimum with only 
those matters of fact of purely local significance being deleted. Inevitably 
many of the decisions grouped under a particular chapter might readily have 
been included under one or more other chapters. No repetition has been made 


as the entire contents are fully classified in the index. 


A number of changes have been made in the legislation under The Planning 
Act in the seven year period during which these decisions have been handed 
down, most recently by Statutes of Ontario, 1970. Recourse should be had to 
latest legislation at all times in conjunction with the matters set out in this 


text. 


While the content of this book has been drawn from a single source, the 
decisions of the Ontario Municipal Board, several individuals directly and 
indirectly have contributed to its publication. I am indebted to my assistants 
(Miss) J. M. Gibson and (Mrs.) N. Canaran for their invaluable help; to 
(Mrs.) M. Tully my secretary for her aid in the preparation of the manuscript; 
to R. Piggott of Piggott Printing Company for his tireless efforts in the printing 
of this book; to my mentor W. Scott McKay, Q.C., for his guidance and 


encouragement. 


April? 1971 MICHAEL JOHN SMITHER 


St. Thomas, Ontario 
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Application to Committee of Adjustment — Error in — Sufficient 
Grounds to Dismiss Appeal — Decision Set Aside on Other Grounds 4 


Application made by Owner of an Interest in the Lands — Lands owned 
by more than one Person — Words “Upon the Application of the 


@wnersotmanyevands: Attected  CONSICCLEU aca ees eee eee 5 
Discovery — No Examination of Secretary-Treasurer of Committee of 
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Notice of Hearing — Failure to Comply with Board’s Direction ................ 9 


Notice by Board of Control — Not ratified by Council within Time 
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Notice by Development Committee — No Power to Act on Behalf of Town 11 


Notice — Date of Postmark Considered — Matter not Propertly before 
(LaT TS YON ge RRR tes PMR cha ciey aes ee We Mrs ont SOA aor mot en 12 


No Jurisdiction to Hear Late Appeal — Failure to request Copy of Deci- 
SIOEIEO te OLNINILLCCAM er tt ee rt ee nig cen oa cane ik) 


Settlement Between Parties — Hearing Before Board — Not Subject to 
S—ENOL Adversary PLOCCCOIN GS ig. oa eniath tesa Pe ca meaner tna 14 


Section 28 — Onus on Applicant — to Adduce Evidence with Respect to 15 


Unwarranted intrusion upon the Rights of Owners of Adjoining Property 
— Committee reasons not refuted by Appellant — Fifth Application 
ims ae APLOPCIL Vacs ary atari ec encarta. Rica eye IE eae 16 


Variance — Motion Before the Board to Hear Argument on Jurisdiction .. 18 


Application to Committee of Adjustment — Error in — Sufficient Grounds 
to Dismiss Appeal — Decision Set Aside On Other Grounds — The Commit- 
tee granted an application for severance of a 150 feet frontage lot by 150 feet 
in depth on which an existing farm dwelling was situated subject to seven 
conditions. An appeal was made by the owner from the first six of the seven 
conditions. The appellant and his wife are the owners of two farm properties 
on opposite sides of a highway. The one farm from which the severance was 
granted contains about 611% acres and the other about 180 acres. The appel- 
lant lives on the larger farm and rents the house on the smaller. 


“The appellant had lived in this house until 1960 when he moved across the 
road. He had rented a small three room apartment in the building and this 
has continued up to the present time. This is an entirely separate unit so that 
the building is actually a two dwelling unit house and is so rented now. The 
water supply for the building comes across Highway 24 from the appellant’s 
present residence but he is ready and willin g to meet condition 7 as to well and 
septic tank system. 


“The application to the Committee stated that the purpose for which the 
subject property was to be used was for a single family residence. This appar- 
ently was an error by the agent who had made the application for the owner 
and the owner did not know it was in the application. It was however con- 
sidered by the Committee on this basis and it might well be that had the 
Committee known that it was intended to continue it as a two dwelling unit 
their decision might have been to dismiss the application. This would seem to 
be in itself sufficient grounds to dismiss the appeal but a more serious matter is 
the possibility that another house might be erected on the farm frontage if this 
severance is granted. It was the evidence of the Clerk of the Township that 
there were some 700 farm properties in the township many of whom might 
ask for similar severance. There have been no severances granted in the town- 
ship for a year and a half.” 


The Board decided that there would appear to be no hardship if the sever- 
ance was refused “the owner could continue to rent the property ... In view of 
this and also in view of the error in the application to the Committee” the 
Board decided that the decision of the Committee be set aside and the sever- 
ance refused. 


Kellam, Lloyd, and the Committee of Adjustment of the Township of 
Brantford, O.M.B. P-374-65, 17 March, 1965. 


Application made by owner of an interest in the lands — Lands owned by 
more than one person — words “upon the application of the owner of any 
lands affected” considered — An appeal by an objector against a decision of 
the Committee granting applications for consent to the conveyance of two 
parcels. 


“There are in fact two appeals under consideration and for the sake of con- 
venience, this report will deal with both matters. The applicant before the 
Committee of Adjustment, Katherine Joan Bindner, is for the purposes of this 
report, by agreement of counsel, the sole owner of parcel 2, as shown on 
Exhibit 1, and has an undivided one-half interest in parcel 3 also shown on 
this exhibit. The Committee of Adjustment gave consent to the conveyance 
of parcel 2 and the applicant’s interest in parcel 3. It is proposed that such 
conveyances be made to one, Winder, the owner of a parcel of land to the 
east and immediately abutting parcel 2. With the exception of three parcels of 
land shown under the names of Winder, Turner and Hudson on Exhibit 1 
and save as above mentioned the remainder of the lands sketched in this 
exhibit having total dimensions of 2,200 feet by 990 feet is owned by the 
George O. Trudell estate as to an undivided one-half interest and by the said 
applicant as to an undivided one-half interest. One of the executors of this 
estate, Catherine Baran, appeals from the decision of the Committee of 
Adjustment. 


“The grounds of appeal emphasized by counsel for the appellant are: 

(a) Where lands are owned by more than one person, under Section 32(b) 
(2a) — “upon the application of the owner of any land” means that all 
persons must make such application to the Committee of Adjustment. 
Failure to apply in this manner would deprive the Committee and this 
Board of jurisdiction. 

(b) Since infant children have a residuary interest in the estate, the Official 
Guardian should have been served with notice of the application and this 
appeal. 

(c) There was an onus on the applicant to satisfy this Board that the require- 
ments of Section 28(4) of The Planning Act were complied with and 
this onus was not discharged, and 

(d) consent should not be given because the requested conveyances could not 
result in the proper and orderly development of the municipality. 


“The lands are zoned agricultural, and the Official Plan designates the lands 
as agricultural. There was some evidence that ultimate development of the 
subject lands would be for single-family residential purposes but such develop- 


ment at the present time is remote. There are no services other than hydro 
and telephone. 


“It would appear from the wording of Section 26 of The Planning Act that 
‘sranting the use of or right in land’ would in the circumstances covered 
under this section require the consent of the Committee of Adjustment. In 
the instant case, certainly a conveyance of parcel 2, entirely owned by the 
applicant, and a conveyance of an undivided one-half interest in parcel 3 
would in my opinion need consent. 


“Parcel 2 unless used in conjunction with parcel 1, 3 or the Winder property 
would be landlocked. Evidence was adduced that the estate would not or 
could not purchase the applicant’s interest in the various parcels of land. 


“Section 32(b) (4) of The Planning Act requires that “the Committee 
before hearing an application shall give notice thereof in such manner and to 
such persons as the Committee deems proper.” Section 32(b) (14) requires 
that “on an appeal to the Municipal Board, the Municipal Board shall hold a 
hearing of which notice shall be given to the Minister, the applicant, the 
secretary-treasurer of the Committee and to such other persons and in such 
manner as the Municipal Board may determine.” I am satisfied from the 
evidence that the required notices have been given. 


“In my opinion the wording “upon the application of the owner of any land 
affected” is sufficiently broad to cover the owner of an interest in land. This 
conclusion is borne out by the wording of Section 26 which refers to a “right 
in land.” If then there are different rights in land existing at the same time, it 
surely was not intended that all those possessing rights of any nature join in 
an application which could only affect an individual right. Anyone who is 
the owner of an interest in land is in my view entitled to apply to the Com- 
mittee of Adjustment to dispose of such interest. 


“It is further my opinion that substituting one person’s interest with that of 
another would in no way affect the orderly development of the municipality. 
Those rights, privileges and restrictions applicable to a former owner would 
now simply be transferred to the new owner. 


“I have had regard to the evidence and argument submitted with reference 
to Section 28(4) of The Planning Act, and in my view, consent should be 
granted as affecting parcels 2 and 3. 


“In addition there should be a condition that consent as to parcel 2 is given 
provided that the sale to Winder respecting this parcel should be duly closed 
so that parcel 2 would not be isolated. 


Committee decisions sustained subject to additional condition: Baran, 
Catherine, and the Committee of Adjustment of the Township of London, re 
an application by Katherine Joan Bindner, O.M.B. P.8996-69 and P.8997- 
69, 29th July, 1969. 


Discovery — No Examination of Secretary-Treasurer of Committee of 
Adjustment for — An application on behalf of the original applicant “to 
examine for discovery A. J. Meredith, Secretary-Treasurer of the Committee 
of Adjustment of the Township of West Gwillimbury and for the production 
of documents.” 


“Mr. McClocklin applied to the Committee of Adjustment for three sever- 
ances. His applications were dismissed and he now appeals to the Board and 
to assist him in his appeal he seeks discovery and the production of documents. 


“In my opinion the application should be dismissed. The Committee of 
Adjustment is a semi-judicial body and I know of no authority which would 
permit the examination for discovery of the secretary-treasurer of such a body. 


“Similarly I do not think a general order for the production of documents 
should be made. If the appellant asked for the production of specific docu- 
ments and this was refused, then I think the Board on application should 
consider whether such specific documents should be produced.” 


Application dismissed: McClocklin, James, and the Committee of Adjust- 
ment of the Township of West Gwillimbury, O.M.B. P.9571-69, P.9572-69 
and P.9573-69, 7th August, 1969. 


Failure to give notice to all parties — Gravel Pit — No consideration given 
to matters mentioned in section 28(4) — “The application for consent to con- 
vey the subject parcel of land having an area of 5 acres was made by the owner, 
Joseph Couckuyt, now deceased, on April 4, 1966, who was represented at 
the hearing before the Committee of Adjustment on June 7, 1966, by an 
insurance agent, William J. Amos, as his agent. It is indicated on the applica- 
tion form that it was intended to use the parcel proposed to be conveyed as a 
gravel pit. 


“The only reason given by the Committee for granting the application was 
that “there were no local objections.” There is no indication in the records 
of the Committee filed with this Board that any consideration was given to 
the matters mentioned in Section 28(4) of The Planning Act. The Committee 
granted consent “subject to any restrictions pertaining to gravel pits that may 
be contained in the local municipal by-laws.” What good lay in attaching such 
a condition is nebulous because as far as this Board could ascertain there are 
no regulations governing gravel pits in this municipality, no official plan and 
no restricted area by-law worthy of the name to provide protection to neigh- 
bouring properties from gravel pits or other obnoxious uses. 


“The decision of the Committee was appealed by The Board of Trustees of 
the Roman Catholic Separate School Number 18 on June 9, 1966, and the 
appeal was heard by this Board on November 9, 1966. Although notice of 
the hearing had been given to them, neither the applicant nor Mr. Amos 
attended that hearing. The school board was represented and opposed the 
conveyance on the grounds that a gravel pit operation because of truck traffic, 
dust and noise would be a safety hazard for children attending its school on 
the adjoining property and a disturbing factor during classroom hours. That 
hearing was also attended by R. D. Ritchie, the township clerk, and it appears 
from the record and the decision of the Board dated November 28, 1966, that 
the Board was then advised that an official plan had been prepared and for- 
warded to the Minister for approval and that an implementing zoning by-law 
was being prepared. As a result of such advice the Board’s decision was that 
the matter be adjourned for six months to give the township “reasonable time 
to complete its zoning by-law” and that the matter could be brought on again 
after the six month period upon the application of either party. 


“Subsequent to that decision, no action was taken either by the original 
applicant, Mr. Couckuyt, or by the school board to have the matter brought 
on again. The reasons for the apparent loss of interest of both parties are not 
known. 


“On February 27, 1969, the Board received a letter dated February 26, 1969, 
from Mr. Amos who had acted as agent for the applicant at the hearing before 
the Committee of Adjustment in June, 1966, advising that Mr. Couckuyt was 
deceased and his family wished to have the adjourned hearing resumed, and 
also that Separate School Number 18 was now closed. It appears that the said 
school board has been succeeded by a county combined separate school board. 


“It appears from the records that notice of the new hearing to be held May 
20, 1969, was given to Mr. Amos but he did not appear before us on that date, 


The records do not indicate that notice was given to the county board or to the 
executors or administrator of the estate of the deceased Joseph Couckuyt. 
Cyril Couckuyt, the son of the deceased, appeared at this hearing but could 
offer no evidence that was useful to the Board, and in fact was not aware that 
evidence should be given with respect to the matters mentioned in Section 
28(4) of The Planning Act. 


“No person attended this hearing on behalf of the township and the Board 
is unaware what progress, if any, has been made by the council in providing an 
official plan and a zoning by-law for the protection of its inhabitants. There is 
some doubt that an official plan has ever been adopted by the council and 
submitted to the Minister for approval. 


“In view of the lack of notice to persons having an interest in the matter, 
namely, the legal administrator of the estate of the deceased, Joseph Couckuyt, 
and the successor to the former school board, and in view of the fact that 
there have been changes in ownership of some of the lands in the neighbour- 
hood since 1966 and the new owners should also receive notice, it is our 
decision that this matter be adjourned again until the Board has considered 
and determined the persons entitled to notice and that a date for hearing be 
then fixed and notice given to those persons by the Board. 


Matter adjourned: Roman Catholic Separate School for School Section 
Number 18, and the Committee of Adjustment of the Township of Bosanquet 
re an application by Joseph Couckuyt, O.M.B. P-1734-66, 18th June, 1969. 


Failure To Give Statutory No‘ice — The appellant had not complied with 
the statutory requirements for notice of hearing. He had not given notice to 
anyone. 


Appeal dismissed: Newfield, Albert, and the Committee of Adjustment for 
the Township of North York, O.M.B. N-9989-65, 3 November, 1965. 


Notice of Hearing — Failure to Comply With Board’s Direction — This 
appeal against the decision of the Committee granting, in part, an application, 
came on for hearing on March 14, 1966, and was adjourned on account of the 
“failure of counsel for the appellant to send out notice of the hearing in accor- 
dance with the Board’s directions dated January 12, 1966.” 


“Directions in respect of this hearing were issued by the Board on March 
28, 1966. Those direc ions, including the requirement of Section 32b (14) of 
The Planning Act that notice be given to the Minister, have not been complied 
with. The only explanation given is that the matter was overlooked.” 
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Appeal dismissed: Robb, Roscoe, and the Committee of Adjustment of the 
City of London, O.M.B. P-525-65, 17 May, 1965. 


Notice by Board of Control — Not ratified by Council within time limited 
for Appeal — An appeal by the Borough against the decision of the Commit- 
tee granting upon conditions an application for consent for severance. 


“In this case the following letter was transmi ted by the Clerk of the 
Borough of Scarborough to this Board under date of March 6, 1969, and 
received March 7, 1969. 

March 6, 1969 
The Secretary, 
The Ontario Municipal Board, 
145 Queen Street West, 
TORONTO 1, Ontario. 


Dear Sir: 


The Scarborough Board of Control at its last regular mee‘ing directed that 
I forward this request to you to register an appeal on behalf of the Borough 
of Scarborough against the Scarborough Committee of Adjustment decision 
relating to their consent No. 998 granted on February 18, 1969, to Ru-Lor- 
Developments Ltd. for severance of their property on the west side of Brimley 
Road into four separate sing’e family building lots. 
Yours truly, 
GYAGTRIPP; 
Clerk. 


c.c. Mr. D. F. Easton, Secre‘ary-Treasurer, Scarborough Committee of Ad- 
justment 
Mr. K. H. MacDiarmid, Borough Solicitor (with copy of Committee of 
Adjustment decision)” 


“Ru-Lor-Development Limited, the company which obtained the consent 
in question, now moves to have the appeal dismissed on the ground that it 
purports to be an appeal on behalf of the Borough of Scarborough but that 
the action of the Board of Control instructing the appeal was not ratified by 
council wi.hin the time limited for appeal and therefore the appeal is not a 
valid one on behalf of the Borough. 


“The powers of a Board of Control are set forth in Section 206 of The 
Municipal Act. Counsel agree that the Board of Control is not given the 
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power under that section to launch the appeal in question on behalf of the 
Borough. Counsel were unable to refer me to other statutory provisions which 
might give such a power nor have I been able to find any such provision. 


“Council agreed that the last date for appeal was March 7, 1969, that the 
Board of Control authorized the appeal on March 5, 1969, and that council 
did not ratify this act of the Board until March 10, 1969, which as indicated 
is after the expiry of the time limited by statute for appeal. In the circum- 
stances I find that this appeal purporting to be on behalf of the Borough was 
not authorized by the council within the time specified by the statute, that the 
notices therefore are invalid....” 


Appeal dismissed: Scarborough, Borough of, and the Committee of Adjust- 
ment of the Borough of Scarborough re an application by Ru-Lor-Develop- 
ment Limited, O.M.B. P-8572-69, Ist May, 1969. 


Notice by Development Committee — No Power to act on behalf of Town 
— An appeal by the municipal corporation against a decision of the Committee 
granting an application for severance. 


“On July 7, 1969, the Committee of Adjustment of the Town of Burlington 
granted an apptication by Katherine M. Bates for consent to the severance of 
a parcel of land being part of Lot 14 in Concession VII N.S., formerly in the 
Township of Nelson and now in the Town of Burlington. It is common 
ground that the last date for appeal was July 25, 1969. 


On July 17, 1969, the Assistant to the Town Clerk wrote a letter as follows: 


“Please be advised that the Development Committee of the Town of 
Burlington at its meeting on Tuesday, July 15th last, resolved that the 
Corporation of the Town of Burlington appeal the decision of the Com- 
mittee of Adjustment granting a land severance to Katherine M. Bates, 
under their file B. 1045, on July 7th, 1969. 


“Due to the fact that we do not have a meeting of Council until July 28th 
next, which is three days after the last date of appeal of this decision, please 
accept this letter as our formal objection. When Council ratifies this 
resolution at their next meeting, I will forward to you a Certified Copy of 
the resolution.” 


“On July 28, 1969, three days after the statutory period for appeal had 
expired, the council of the town purported to ratify the above notice. 


“In my opinion the Development Committee of the council has no power to 
act on behalf of the town and is not a person who has an interest in the matter 
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within the meaning of Section 32b, subsection (12) of The Planning Act. For 
this reason I find the appeal fails and I report and recommend that the same 
be dismissed. 


“It may well be that a solicitor under a general retainer would have power 
to appeal but the notice in this case was not given by the solicitor. 


Counsel for Mrs. Bates raised another ground of lack of status of the 
appellant since the town had not filed with the Secretary-Treasurer of the 
Committee a written request for notice of the decision at or before the hearing. 
I think in this regard the true import of a previous decision of this Board in 
Re William Ollin vs. The Bank of Nova Scotia (Board File N-7312) may 
have been misunderstood but in view of what I have said above there is no 
need to dwell on this further point.” 


Appeal dismissed: Burlington, the Town of, and the Committee of Adjust- 
ment of the Town of Burlington, re an application by Katherine M. Bates, 
O.M.B. P-9997-69, 26th January, 1970. 


Notice — Date of Postmark Considered — Late Appeal — Matter not 
Properly before Board — An appeal by the municipal corporation against a 
decision of the Committee. 


“At the opening an objection was raised in which it was contended that the 
matter was not properly before the Board because of a defect in the giving of 
notice. 


“The appropriate section of The Planning Act is section 32b (10) and (12). 
Notice in accordance with section 32b (10) of the Act was given by the secre- 
tary-treasurer of the Committee of Adjustment on August 12, 1968. Section 
32b (12) states that any person who has an interest in the matter may appeal 
against the decision of the Committee of Adjustment by sending notice of 
appeal by registered mail to the secretary of the Municipal Board and to the 
secretary-treasurer of the Committee of Adjustment within 14 days after the 
sending of notice under subsection (10). Notice of appeal to the secretary of 
the Municipal Board was by a letter bearing the date of August 26, 1968, which 
was sent by registered mail and the postmark at North Bay bears the date of 
August 27, 1968. The required notice to the secretary-treasurer of the Com- 
mittee of Adjustment was not sent by registered mail. A copy of the letter which 
was sent to the Municipal Board was handed to the secretary-treasurer in the 
City Hall and a copy of this is filed as Exhibit 3 in these proceedings and shows 
that the secretary-treasurer received it on August 27, 1968. 
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“On the evidence it would not appear that notice of appeal was sent within 
fourteen days after the sending of notice under subsection (10) and for this 
reason I recommend that the appeal be dismissed.” 


Appeal dismissed: North Bay, the City of, and the Committee of Adjustment 
of the City of North Bay, re application by Frank C. Ringler and Eunice I. 
Ringler, O.M.B. P-6887-68, 24th January, 1969. 


No Jurisdiction to hear late appeal — Failure to request copy of decision 
of Committee — The following decision was delivered in response to a motion 
for direction to determine whether the Board had jurisdiction to hear an appeal 
from a decision of the Committee granting an application by Manning Baker. 


A Mr. H. Findlay appeared before the Committee of Adjustment on behalf 
of himself and some 29 residents of the area to oppose an application before 
the Committee. 


Mr. Findlay “unfortunately did not request in writing that he should be 
sent a copy of the decision of the Committee of Adjustment.” 


“The acting Secretary-Treasurer of the Committee of Adjustment sent out 
notice of the decision on the 21st day of June, 1968, which stated the last 
day for giving notice of appeal was July Sth, 1968. 


“Since Mr. Findlay had not signed a written request for a copy of the 
decision, no copy was sent to him. After having heard of the decision he 
appealed to this Board by letter dated the 15th day of July, 1968, which was 
apparently mailed on the 16th day of July, 1968. 


“Subsection 10 and subsection 12 of section 32(b) of The Planning Act are 
as follows: 


“The secretary-treasurer shall send by mail one copy of the decision, certi- 
fied by him, to the Minister, to the applicant and to each person who appeared 
in person or by counsel at the hearing and who filed with the secretary- 
treasurer a written request for notice of the decision, together with a notice 
of the last day for appealing to the Municipal Board, 1962-63, c. 105, s. 12 (2); 
IODC etlOns, 543). 


(12) “The applicant, the Minister or any other person who has an interest in 
the matter may appeal to the Municipal Board against the decision of the 
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Committee by sending notice of appeal by registered mail to the secretary of 
the Municipal Board and to the secretary-treasurer of the Committee of Adjust- 
ment, within fourteen days after the sending of the notice under subsection 
1Ow 


“J. H. Boland appeared on instructions from the Borough Council to support 
the position of Mr. Findlay that the Board had jurisdiction to hear the appeal. 


“The Board decided that, while the result is unfortunate there would seem 
no doubt that under these circumstances the Board is without jurisdiction 
to hear this appeal. Stringer v. Nyman 1956 O.W.N. 182.” 


Appeal dismissed: Findlay, Henry, and others and the Committee of Adjust- 
ment of the Borough of York, re an application by Manning Baker, O.M.B. 
P-6639-68, 7th October, 1968. 


Settlement between parties — Hearing before Board — Not subject to — 
Not Adversary Proceedings — Appeals by objectors against decisions of the 
Committee, granting upon conditions certain applications one of which was 
for the “severance of a 71 foot lot from the recently acquired residence of the 
applicant and the other for variances with respect to the resulting lot width 
and area and the northerly side yard of a proposed new dwelling. A third 
application with respect to side yard variance on the parcel remaining was 
approved and was not the subject of the appeal.” 


“The approval given with respect to lot width and area variances was not 
appealed and is not therefore before the Board except insofar as it forms part 
of the application. A third decision which must be concluded as relating in 
part to two of the applications reads as follows: 

That the application be granted as applied tor, subject to the applicant entering 

into an agreement with the Corporation under Schedule “A” to By-law 3801 

for the parcel separated, the agreement to include the following additional 

clauses: 

(a) the said parcel to be used for residential purposes only; and 

(b) that the side yards of any dwelling erected thereon be established at a 
minimum of four feet on the northerly side and ten feet on the southerly 
side: 


“Subsequently there was presented to the Board what purports to be a 
consent between the owner and the appellants whereby condition (a) shall be 
amended to read ‘the said premises to be used only for one single family 
detached dwelling.’ 


“Since not even the Committee has power to amend its decision and since, 
further, these are not adversary proceedings and not therefore the subject of 
any settlement, the consent can be of no effect. However at the hearing before 
me no objectors appeared in person and counsel for the appellants expressed 
a willingness to withdraw objection to the decision insofar as it relates to side 
yard requirement and the applicant expressed complete willingness to have 
clause (a) thus amended. There was no assurance from counsel for the 
corporation that an agreement, such as that referred to, would be entered into 
but at least there was no objection to the condition and it should perhaps 
therefore be accepted as an undertaking.” 


Committee decision amended as indicated with respect to clause (a) and 
otherwise confirmed: Nielsen, John Burnett, and Margaret Nielsen and the 
Committee of Adjustment of the Town of Burlington re applications by Ethel 
A. MacKenzie and James W. MacKenzie, O.M.B. R-593-69 and R-594-69, 
12th March, 1970. 


Section 28 — Onus on Applicant — to adduce evidence with respect to — 
An appeal by the original applicant against the decision of the Committee dis- 
missing an application for a severance. The appellant purchased the subject 
and adjoining lands comprising 43 acres and proposes to divide this property 
into five parcels (Exhibit 1). 


“This property is situate at the intersection of two roads and is about four 
miles from the nearest hamlet. There are no abutting services and no evidence 
was adduced as to location or availability of schools. The lands are apparently 
unzoned. In the general area most of the land holdings are hobby-farms com- 
prising 25-50 acres each. 


“The evidence adduced on behalf of the appellant indicated that about two- 
thirds of parcel 1 on Exhibit 1 is ‘swampy’ which the witness interprets to mean 
impassable. It appears that only about one acre of this parcel can be used for 
building purposes. No evidence was adduced on behalf of the appellant to 
indicate that this swampy land would be capable of carrying a satisfactory 
septic tank installation which presumably would be the only means of sewage 
disposal. 


“The Committee of Adjustment was of the opinion that the parcel sought 
to be severed was too swampy for residential building and on the evidence I 
am inclined to agree. 


“I am of the opinion that it is incumbent upon a person who seeks a consent 
to sever land to adduce evidence to show that the requirements of Section 
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28(4) of The Planning Act of Ontario will be satisfied and there was almost 
a complete dearth of such evidence in this appeal. This being so I am of the 
opinion I do not have enough information to decide whether or not the consent 
should be granted. 


“In addition it is clear from a perusal of Exhibit 1 that the appellant intends 
to divide his land holding into 5 parce!s. In a rural municipality where no 
services are available development by consent severances is contrary to the 
very basic principles of good planning and should not be countenanced unless 
the provisions of Section 28(4) have been complied with.” 


Appeal dismissed: Zuker, Alan M., and the Committee of Adjustment of 
the Township of Erin, O.M.B. P-7721-68, 2nd June, 1969. 


Unwarranted intrusion upon the rights of owners of adjoining property — 
Committee reasons not refuted by appellant — Fifth application on same 
property — An appeal by the original applicant against the decision of the 
Committee dismissing an application for permission to convey portion of a Jot. 


“The reasons for denying the application were outlined by the Committee 
as follows: 


“The reason for the Committee’s decision to refuse this application was 
that they felt such a separation was completely out of character with the 
surrounding properties, and unfair to the neighbours.” 


The Committee members also felt that the necessary set back of the pro- 
posed new dwelling would not be appropriate, and would be objectionable, 
with good cause, to the adjoining neighbours. 


“Furthermore, a considerable variance would have to be granted with 
respect to the existing dwelling on the property, with regard to its rear yard, 
which would be only slightly over 6’ deep.” 


The proposed Jot is presently part of the parcel occupied by a dwelling. 
Evidence was given by an architect’s assistant, supported by site plans, as to 
the value and quality of the residence proposed to be erected though there 
was no assurance as to the type or location. 


“Martin Dinkin, husband of the appellant, supported the appeal as being 
a reasonable disposi.ion of vacant land and Philip Dinkus, a real estate sales- 
man, purported to conclude that a building erected in conformity with the site 
plan would, with land, have a value in excess of $50,000. None of these 
witnesses dealt specifically with the Committee’s reasons and the only one 
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questioned in that regard by the Board, namely Mr. Kirk, said he had given 
this aspect no consideration.” 


Appearances in objection were made by the owners of the house opposite, 
and the house immediatety to the east. 


“This property is not and never has been occupied by the applicant who 
purchased it five years ago. I feel that no real attempt has been made to refute 
the conclusions of the Committee not only with respect to the proposed new 
parcel but also with respect to the inadequate rear yard which will be created 
for the existing house, for which variance no application has apparently yet 
been made. I therefore recommend that the appeal be dismissed. 


“I feel obliged to point out that this-is the fifth application that has been 
made either to the Planning Board or the Committee of Adjustment on this 
matter since 1956 which I cannot s:ress too strongly as being an unwarranted 
intrusion upon the rights of adjoining owners and an item of expense and 
inconvenience to which I be.ieve they should not be put. In fairness to the 
present owner, however, I note that this is only the second application launched 
by her.” 


Appeal dismissed: Dinkin, Sylvia, and the Committee of Adjustment of the 
Borough of Etobicoke, O.M.B. P-4151, 27th October, 1967. 
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Variance — Motion before the Board to hear Argument on Jurisdiction — 
Upon application made to the Board by William Ollin, “by way of appeal 
against a decision of the Committee of Adjustment of the Town of Milton 
dated the 24th day of March, 1964, whereby the Committee granted an appli- 
cation by the Bank of Nova Scotia for a variance from the provisions of By-law 
1130 of the Town of Milton, to permit alterations to the existing building on 
Part Lots 4-3-11-13-15 and part of Alley #2, Gardner’s Survey, known as 
242-244 Main Street East; in the presence of counsel for the Bank of Nova 


Scotia, and of counsel for the appellant, and the Board having heard the 
submissions of counsel aforesaid, 


“The Board orders under and in pursuance of the legislation above referred 
to that this appeal be and the same is hereby dismissed.” 


Ollin, William, and the Committee of Adjustment of the Town of Milton, 
O.M.B. N-7312-64, 15th May, 1964. 
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Committee without Jurisdiction to Legislate — Hearing de novo — An 
appeal by the original applicant against the decision of the Committee dis- 
missing an application for a variance to permit the erection of a single family 
building on a lot of 4,416 square feet and the maintenance of an existing 
dwelling on a lot of 5,742 square feet. The by-law requirement is 6,000 square 
feet minimum lot area. 


“The appellant explained that he considered much of the opposition to his 
application was due to a misunderstanding of his application. This is not of 
concern to the Board as this is a hearing de novo and the matter will be deter- 
mined on the merits of the case as indicated by the evidence before it.” 


“The appellant’s property is situate at the corner of Sheppard Avenue and 
Hycrest Road. The surrounding development on Sheppard Avenue does not 
appear to have completely developed in conformity to the zoning by-law re- 
quirements. The properties on Hycrest Road have been developed to a higher 
standard respecting frontage and area than that required by the zoning by-law.” 


“There was some indication that Sheppard Avenue is to be widened in the 
near future which will result in a 7 foot strip depth reduction on the lands on 
both sides of Sheppard Avenue.” 


“After a careful examination of the evidence I am of the opinion that the 
appeal must fail. The standards that are set out in the by-law are not being 
maintained. It is not a minor variance in the circumstances. It is not the juris- 
diction of the Committee of Adjustment and this Board, in its turn, to legislate. 
That is the function of the municipal council. This is not a unique situation. 
If in its wisdom a lesser standard should apply to the properties fronting on 
Sheppard then council should act accordingly.” 


Appeal dismissed: Vidos, Rudolph, and the Committee of Adjustment of 
the Borough of North York, O.M.B. P-5881-68, 12th July, 1968. 


Committee — No hearing before — Board wi-:hout jurisdiction — An 
appeal by the original applicant against a decision of the Committee refusing 
an application for permission to use a garage for the purpose of storing racing 
cars and parts. The Committee refused the application and gave as their 
reasons: 


“ ‘Permission is refused on the grounds that neither did the applicant nor 
her agent or representative appear at the hearing of the application to present 
information to the Committee.’ 
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“From the evidence it would seem that the Committee did not hear the 
application as required by The Planning Act, section 32b (6). For this reason 
this matter is not properly before this Board as there is no decision of the 
Committee made after a hearing of the application.” 


Appeal denied: Tountas, Helen, and the Committee of Adjustment of the 
City of London, O.M.B. R-711-69, 31st March, 1970. 


Committee functus officio after decision given — An appeal by an adjacent 
property owner against a decision of the Committee, granting upon a condition 
an application which would “permit the replacement of an existing side porch 
with an enclosed masonry porch that will maintain and continue the easterly 
side yard set-back of 2 feet 7 inches, whereas the by-law requires a minimum 
side yard set-back of four feet.” 


“At the outset of the hearing, counsel for the appellant made a motion that 
the appeal should be allowed because a condition imposed to the approval by 
the Commi tee of Adjustment was impossible to fulfil, and in the alternative 
the hearing should be adjourned in view of the action taken by the Committee 
subsequent to the appeal being commenced to this Board. 


“The Committee of Adjustment approved the application subject to the 
condition that the surface and roof drainage be connected to the storm sewer 
system. This decision was appealed. Subsequently it was ascertained that there 
were no storm sewers available to service the property and the Committee 
seemed to change their decision eliminating this condition without issuing any 
notice thereof. 


“The Board is of the opinion that once the Committee of Adjustment has 
given its decision it is functus officio and any further action on its part after 
appeal is without validity. The Board will completely ignore any action sub- 
sequently and deal with the appeal from the decision as originally made on 
July 30th, 1969. The motions for dismissal or adjournment were accordingly 
dismissed.” 


The Board then considered the particular facts and allowed the appeal 
insofar as the condition was deleted and the application approved without any 
conditions being imposed. 


Appeal allowed as above: Stone, Ida K., and the Committee of Adjustment 
of the Borough of North York, re an application by David G. C. Andrus, 
O.M.B. R-345-69, 4th March, 1970. 
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Jurisdiction of Ontario Municipal Board to alter terms of application or 
merely to determine existence of valid non-conforming use — An appeal by 
the original applicant against a refusal by the Committee to grant his applica- 
tion which asked for “confirmation of non-conforming use of dwelling house 
as duplex.” 


“The application was supported by counsel on behalf of the applicant and 
also by counsel on behalf of the city. 


“Apparently when the applicant bought the property in the spring of 1962 
it was being used as a two family dwelling. It would also appear that the 
applicant rented two floors and moved into the basement himself. It may well 
be at this date it became a triplex. Subsequently to the passing of the zoning 
by-law separate stairs were erected to the attic and a garage was added. 


“The city is at present taking proceedings against the applicant for breach 
of the zoning by-laws. The city supported the application on the basis that 
conditions should be added; particularly that the premises should only be used 
as a duplex. 


‘An immediate neighbor appeared and objected to the application. 


“It would seem clear that this Board must deal with the application as made 
to the Committee of Adjustment and has no jurisdiction to alter the terms of 
the application — Re Colicchia Construction Limited and Schmidt 1968 2 
O.R. 806. 


“In the Board’s opinion it has no jurisdiction merely to determine that the 
applicant had a valid non-conforming use. This would seem to be a judicial 
determination which is beyond the jurisdiction of the Board — Quance vs 
Thomas A. Ivey & Sons, Limited 1950 O.R. 397; City of Toronto vs Olympia 
Edward Recreational Club Limited, 1955 S.C.R. 454. 


“The evidence would suggest that this property may well have been used as 
a triplex at the time the by-law was passed and that an application would be 
tenable to change the use from a triplex to a duplex under Section 32(b) 2(a) 
(11) of The Planning Act. It was also suggested that the garage which was 
erected after the by-law was passed did not comply with the sideyard require- 
ments of the by-law in which case there might be a possibility of an application 
for a minor variance on this point. 


“Neither of these points were included in the application to the Committee 
of Adjustment and the Board is therefore unable to deal with them.” 


Appeal dismissed: Bischoff, Paul, and the Committee of Adjustment for 
the City of Kitchener, O.M.B. P-6427-68, 31st December, 1968. 
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Jurisdiction, Lack of — Appeal dismissed — An appeal by the original 
applicant against a decision of the Committee dismissing an application for a 
minor variance. 


“The subject lands upon which is situated a building used for a residential 
use (a legal non-conforming use) were purchased by the appellants subsequent 
to the passage of a land use by-law which zoned said lands for an industrial 
use, which inter alia, allows the operation of a retail gasoline outlet as a per- 
mitted use. 


“The appellants propose to erect a building which will be used in connection 
with a retail gasoline outlet on this property and part of the existing residential 
building may be used in connection with this business operation. 


“Counsel for the appellants made a preliminary objection that the Commit- 
tee of Adjustment in dealing with the application before it had no jurisdiction 
to hear same on the ground that the relief sought did not involve a legal non- 
conforming use and therefore subsection 2 of section 32b of The Planning Act 
did not apply. Such a motion on behalf of the appellants raises the question in 
my mind why the application was made to the Committee of Adjustment in 
the first place, if such is now the attitude of the appellants. Nevertheless I am 
of the opinion that such a motion should be successful. From the agreed state- 
ment of fact concurred in by counsel, it is obvious that the appellants propose 
not to seek an extension of a legal non-conforming use but to inject a new use, 
that is, an industrial use permitted under the zoning by-law. Therefore, it seems 
clear to me that no permission of any external authority is required to imple- 
ment the intention of the appellants. 


“The Committee of Adjustment dismissed the application but not on the 
ground that the application was unnecessary for reasons stated aforesaid. I am 
of the opinion that the provisions of subsection 2 of section 32b of The Plan- 
ning Act do not apply and subsequently there being no jurisdiction in the 
Committee of Adjustment for hearing such an application, I would recommend 
that this appeal be dismissed and the decision of the Committee of Adjustment 
sustained but on the grounds of lack of jurisdiction set out aforesaid.” 


Appeal dismissed: Shoychet, Sydney, Joseph Haas and Abraham Waisglass, 
and the Committee of Adjustment of the Township of Pickering, O.M.B. 
P-7787-68, 15th April, 1969. 


Jurisdiction of Committee of Adjustment and Ontario Municipal Board — 
Subdivision of Parcel Under Consideration by Minister — An appeal by an 
objector, supported by the Borough of Scarborough, from a decision of the 
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Committee granting upon conditions an application for a severance of a parcel 
of land having a frontage of 560.99 feet and a depth of 403.02 feet, which 
forms part of a proposed plan of subdivision now under consideration by the 
Minister. “There is evidence that favourable recommendation has been made 
to the Minister to approve the application so made, subject to certain con- 
ditions.” 


‘We have considered carefully the decision of the Committee of Adjustment 
and the circumstances surrounding this application and we are of the opinion 
that the appeal ought to be allowed. 


“The Committee of Adjustment and indeed this Board when hearing an 
appeal from that body must find its jurisdiction under the relevant provisions 
of The Planning Act, R.S.O. 1960, c. 296. The provisions are as follows: 


Subsection 2a of Section 32b: 


“In addition to its powers under subsections 1 and 2, the Committee, upon 
the application of the owner of any land affected by a by-law passed under 
section 26 or a predecessor of such section or any person authorized in 
writing by such owner, may, notwithstanding any other Act, consent to a 
conveyance, mortgage, charge or agreement that is not authorized under 
subsection | or 3 of section 26, provided that the Committee is satisfied that 
a plan of subdivision of the land described in the application approved under 
section 28 is not necessary for the proper and orderly development of the 
municipality. 1964, c. 90, s. 6(1).” 


Section 9a of Section 32b: 


“The Committee, in determining whether a consent is to be given under 
subsection 2a, shall have regard to the matters that are to be had regard to 
under subsection 4 of section 28 and has the same powers with respect to 
a consent as the Minister has to an approval of a plan of subdivision under 
subsections 5 and 8 of section 28, and shall require that any or all conditions 
imposed be fulfilled prior to the granting of a consent, and, in exercising 
its powers under subsections 5 and 8 of section 28, the reference to the 
Minister in such subsections 5 and 8 shall be deemed to be a reference to 
the Committee s1966,'c 11165505. 2) parts 1967ac 7 54s..0 Ghee 


Subsection 1(a) and (e) of Section 26: 


“(a) the land is described in accordance with and is within a registered 
plan of subdivision; or 


(e) the consent, 


a 


(i) of the Committee of Adjustment of the municipality under sub- 
section 2a of section 32b, unless the area was designated by 
order of the Minister under clause b of subsection 1 of section 
29 30Fr 

(ii) where there is no Committee of Adjustment with approved rules 
of procedure or where the area was designated by order of the 
Minister under clause b of subsection 1 of section 27, of the 
Minister, 

is to convey, mortgage, charge or enter into an agreement with 

respect to the land. 1960-61, c. 76, s. 1(1), part; 1966, c. Llomss 2 

(ee) 


“From a study of the above sections it is quite obvious that the Committee 
of Adjustment and the Board in this matter is the alter ego of the Minister 
in such an application; it follows that once the Minister occupies the field 
then the Committee of Adjustment and this Board ought not to entertain an 
application for consent for severance of the same land. 


“Furthermore, one must inescapably conclude that Section 26(1) (a) and 
(e) are alternatives; the language is clear, these alternatives are open to a 
land owner and the respondent has chosen the first alternative. 


“We are fortified in our view by the decision of this Board in File P-3417-67 
where Mr. A. L. McCrae in a report to this Board said:” 


“One does not have to speculate to realize what chaos would result if a 
precedent were established whereby subdivisions awaiting the Minister’s 
approval were being dismembered in the interval. This fact alone is good 
and sufficient reason for dismissal. 

“While there is apparently nothing in the Act which excludes such variances 
being granted despite the existence of draft plans the adoption of such a 
procedure would make redundant one of the main purposes of The Planning 
Act which is to ensure the orderly development of a municipality based 
upon proper plans of subdivision served by efficient and modern municipal 
services.” 


Appeal allowed: Dempster, Alan, and the Committee of Adjustment of the 
Borough of Scarborough, O.M.B. P-4012-67, 28th November, 1967. 
Board File P-3417-67. 


Jurisdiction of the Board to consider Application in Accordance with intent 
— Encroachment upon problems of the individual rather than matters of 
public concern — An appeal by the Borough against a decision of the Commit- 
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tee granting upon conditions an application for a consent to the conveyance 
of anumber of parcels. 


“The subject parcel is located on the south side of Lawrence Avenue, east of 
Pharmacy Avenue and west of Wexford Boulevard. The dimensions of the 
parcel and the proposed severances are more particularly shown on surveyor’s 
plan filed as Exhibit No. 2. The property has a total frontage of 200 feet by a 
depth of 148 feet. The application would appear on the surface to be an 
application for the severance of 31 separate parcels each having approximately 
19 feet in width as shown on the plan of survey already referred to as Exhibit 
Nox. 


“The parcel is zoned for highway commercial and developed as a block of 
ten stores with apartments above in conformity with the existing zoning by-laws 
(Exhibit No. 7) and recently developed in accordance with a site plan (Exhibit 
3). Photographs filed indicate the nature of the development as being a row of 
stores of similar architecturally pleasing facade and signs, with a single access 
to Lawrence, and with uninterrupted access across its parking area. 


“It is proposed to divided up the parcel into 10 separate units from front to 
rear so that there could be individual ownership of the units as well the pro- 
vision for a sidewalk on both sides of the said parcel. Although the application 
indicates a severance into 31 separate units it is obvious, and the Board accepts 
the evidence in this respect, that it is the intent to have only 10 separate units 
plus parts 1 and 32 formed Exhibit No. 2 and the decision of the Committee 
of Adjustment indicates approval of 31 severances. In view of the reasonable 
explanation offered, i.e., to facilitate the description of the parcels which were 
subject to mutual rights, the Board is of the opinion that the Committee of 
Adjustment as well as any person that might be affected were in no way misled 
as to the intent of the application. The Board is of the opinion, that since it has 
the same jurisdiction as the Committee of Adjustment, notwithstanding the 
apparent error of description, that it has the jurisdiction to consider it according 
to the intent of the application. 


“There was filed by the municipality a study of subdivision of shopping 
centres which was filed as Exhibit No. 1. This was prepared by the Scarborough 
Planning Board and presented to council with respect to the problem encount- 
ered by the creation of strip shopping centres. This report indicates that it is 
undesirable for the development under separate ownerships of such a retail 
shopping centre because of: 

(1) the possible physical separation of parking lots by fencing or curbing; 
(2) the differing grades of parking lots and rear lanes; 
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(3) the lack of maintenance of parking lots, signs, curbing, rear yards, etc.; 
(4) the separate access to each unit or unrestricted access, and 
(5) the appearance — the multiplicity of sign type and building designs. 


“On page 5 of the report the Planning Board draws certain conclusions in 
part which are as follows: “Shopping centres or strip commercial developments 
examined all exist in multiple ownerships. It would be erroneous to assume 
that some of the conditions do not exist on shopping centres developed and 
contained in one ownership, nor that multiple ownership commercial develop- 
ments are all characterized by the conditions illustrated. 


“It is however, self-evident that the probability is remote of achieving 
harmony in design, architecture, maintenance and efficiency of commercial 
developments with a multiplicity of owners, with divergent views and opinions. 
Experience in the borough substantiates this axiom.” 


“Tt then goes on to suggest means whereby the problem might be surmounted 
and it states that the Commit‘ee of Adjustment should be made aware of the 
problems being created and to thoroughly examine the need for granting of 
further such consents. On page 7 the recommendations indicate with respect 
to future multi-separate ownerships of commercial developments the following 
recommendations: 


‘“(1) The Committee of Adjustment be made aware of the situations being 
created in granting such consents, and in consideration of future applica- 
tions weigh the problems being created against the need to grant such 
consents. 


(2) Council and Planning Board in the exercise of zoning powers to have 
regard for compatibility of contiguous land uses as to harmony in the 
parking lots and service lanes layout. 

(3) The borough to investigate the feasibility of the use of The Condominlum 
Act 1967 or new legislation or action whereby responsibility for the 
maintenance of common areas is mutually vested in all the owners of the 
shopping centre.” 


“The only additional objections expressed on behalf of the municipality 
were related to the problem of servicing the shopping centre and of the ac- 
companying municipal administrative problems of charging for certain 
services, or enforcing responsibility on a recalcitrant owner. 


“The evidence indicates that the present development is satisfactory in all 
respects at this time but that the municipality is of the opinion that there are 
no means to ensure that it will remain so. They submitted a half-hearted 
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suggestion that a plan of subdivision should be adopted to effect such a scheme, 
if such development was deemed desirable at all. 


“Under the existing legislation the municipality could make more effort to 
ensure that the standards they desire could be obtained. A more comprehensive 
zoning by-law could set out the regulations to effect the proper development 
and enforcement of existing by-laws and would go a long way in correcting 
any possible abuse. In many respects the municipality appears to desire to 
encroach upon the problems of the individual rather than deal with those 
matters that are strictly of a public concern. If indeed it was appropriate for 
the municipality to be concerned about such prob!ems then the municipality 
could take steps to ensure that these things could be properly considered 
within the limitations of its jurisdiction. 


“Upon the basis of the evidence submitted the Board questions whether 
the municipality would give greater consideration to the proposal if the 
application was by way of plan of subdivision, except for possibly the require- 
ment of a one foot reserve which is a condition that can be extracted in the 
subject application. The Board is of the opinion that an additional condition 
should be added requiring that there be a deed to the municipality of a one 
foot reserve across the entire frontage save for the 25 foot access presently 
existing. The conditions of the Committee of Adjustment already require 
provision for mutual rights-of-way and access for ingress and egress and pro- 
vision for continued maintenance to be registered on title. Such an agreement 
should clearly set out the provision with respect to the rights and liabilities 
between the parties. 


“The appeal will therefore be allowed to the extent that the decision will be 
varied so that the application for consent to conveyance shall be for 12 parcels 
comprising parcel 1, parce's 2, 3 and 4, parcels 5, 6, and 7, parcels 8, 9 and 10, 
parcels 11, 12 and 13, parcels 14, 15 and 16, parcels 17, 18 and 19, parcels 20, 
21 and 22, parcels 23, 24 and 25, parcels 26, 27 and 28, parcels 29, 30 and 31, 
and parcel 32 upon the following conditions: 

(1) Decision will lapse on February 8th, 1970 unless within this period of 
time the land in respect of which the consent was granted was sold, 
mortgaged, charged or otherwise conveyed pursuant to the provisions of 
Section 26(3a) The Planning Act 1960. 

(2) Conveyance to the borough of a one foot reserve of the frontage save for 
the existing 25 foot access. 

(3) All conveyances to be subject to provision for the mutual rights-of-way 
clearly indicating the respective rights and liability and providing for 
continued maintenance. 
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Appeal allowed in part — Decision varied: Scarborough, Borough of, and 
the Committee of Adjustment of the Borough of Scarborough re an application 
by Dralon Investments Limited and South Park Investments Limited, O.M.B. 
P-8222-69, 8th May, 1969. 


Minister and Subsequent Decision of the Board — Attempt to Circumvent 
Conditions imposed by — Summer Cottage Subdivision — Appeals by the 
Minister of Municipal Affairs (Acting) against decisions of the Committee 
granting applications by a land development company concerning two parcels 
of land which lie within a draft plan of subdivision which has been the subject 
of rather prolonged negotiation between the company and the Minister. 


“The company had proposed a very extensive summer cottage subdivision 
frontage on the Georgian Bay but with many internal lots which lack such 
frontage. Some 17 lots on the Bay frontage were approved for registration but 
approval of the remainder was withheld pending compliance with several 
conditions which included provision of piped water and filling of the lots with 
material of a suitable quality and quantity for septic tank installations. 


“The company appealed the conditions to this Board and that appeal was 
heard by Mr. Roberts and myself on June 8, 1967. The decision wherein the 
Board declined to interfere with the conditions laid down by the Minister may 
be found in File P-3287-67.” 


“The lots that were the subject of the applications to the Committee of 
Adjustment lie within the portion of the earlier draft plan which was not 
approved and, lacking any evidence to the contrary, I can only assume that 
the applicant company has sought to circumvent the conditions imposed by 
the Minister and the subsequent decision of this Board, by its application to 
the Committee of Adjustment for the conveyances.” 


“There is no doubt in my mind that the proposed development of the area 
should be on a registered p!an of subdivision only and consequently the Com- 
mittee of Adjustment was wrong in granting the conveyance.” 


‘“. . there was no one present at the hearing to represent the Meadows 
Company nor did anyone in the audience identify himself as a possible pur- 
chaser of either of the lots. Ralph Dalton, Reeve of the Township, gave evi- 
dence in support of the decision of the Committee. He stated that in his opinion 
it would be quite safe to deve!op the subdivision without requiring the servicing 
of the lots with piped water as it is very similar to an adjacent one that has been 
developed successfully without such service. In addition, the township is very 
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anxious to obtain the assessment that would result from the development and 
the council has been frustrated for some time by lack of approval of the large 
part of the plan.” 


Appeals allowed: Minister of Municipal Affairs (Acting) and the Com- 
mittee of Adjustment of the Township of Tay, re applications by the Meadows 
Land Development Company Limited, O.M.B. P-5158-67, 26th April, 1968. 


Parcel Forming Part of Proposed Plan of Sub-Division — Not Approved 
by Minister — Jurisdiction of Committee — An appeal by the original appli- 
cant against the decision of the Committee dismissing an application for the 
severance of a parcel having a frontage of 250.83 feet and a depth of 196.94 
feet, comprising some 1.558 acres. 


“Very early in the hearing it was brought to my attention that the land for 
which permission to convey is sought forms part of a proposed plan of sub- 
division forwarded to the Minister last year but not as yet circulated. While it 
may be idle to speculate upon the delay it is generally agreed by the parties 
that it results from an inadequacy of basic municipal services within the 
municipality for the development proposed. It would appear that the last plan 
of subdivision for the municipality was registered in January, 1964, and half 
or two-thirds of the lots were not released due to servicing problems.” 


“The appeal is opposed by the town in the person of its legal counsel, who 
takes the position that this very small subdivision should remain intact until 
it can be dealt with at one time when the whole plan is being considered.” 


“Evidence given by one of the appellants was to the effect that the lands 
of which the subject form part, constitute some 6 acres and that 42 acres 
would remain if the conveyance is granted. He states that the partnership has 
agreed that he should take possession of Lot 14 which contains a large three- 
storey house thereon, and to this end the conveyance was requested of the 
Committee of Adjustment. The house is to be used as a residence and in the 
opinion of this witness, at least, its severance would not adversely affect the 
plan now before the Minister. 


“T have considered carefully the written reasons of the Committee of Adjust- 
ment in dismissing the application and it is quite clear that the Committee has 
adopted a given set of guide lines and since the applicants were not able to 
bring themselves within their requirements the application was dismissed. 
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“Perhaps exception can be taken to the adoption of a procedure which 
does not leave much to be determined upon the merits of a particular case. 
However, it would appear on the whole that the final decision taken by the 
Committee was in the circumstances a proper one. Of more importance to me, 
however, is the fact that section 32b (1) (2a) of The Planning Act permits 
the Committee to grant variances provided, and, I quote in part: 


‘the Committee is satisfied that a plan of subdivision of the land described 
in the application approved under section 28 is not necesary for the proper 
and orderly development of the municipality.’ 


“In view of the question yet to be determined regarding the possible re- 
alignment or redesign of No. 10 Highway, it would be very difficult to state 
with any degree of certainty that a plan of subdivision of the subject land 
would not be necessary for the proper and orderly development of the 
municipality. 


“There is, however, a most significant point, the importance of which 
appears to have eluded the Committee and that has to do with the fact that 
the lands proposed for severance are at the present time part of a proposed 
plan of subdivision even now before the Minister. One does not have to 
speculate to realize what chaos could result if a precedent were established 
whereby subdivisions awaiting the Minister’s approval were being dismem- 
bered in the interval. This fact alone is good and sufficient reason for dismissal. 


“While there is apparently nothing in the Act which would exclude such 
variances being granted despite the existence of draft plans the adoption of 
such a procedure would make redundant one of the main purposes of The 
Planning Act which is to ensure the orderly development of a municipality 
based upon proper plans of subdivision served by efficient and modern 
municipal services. The Act, of course, also provides for those cases where it 
may well be desirable to permit certain severances where the evidence indicates 
that their approval will not adversely affect the planning policies of a munici- 
pality.” 


“Despite the eloquent and persuasive powers of counsel for the appellants, 
I am of the opinion that the decision of the Committee should not be inter- 
fered with for the reasons above stated .. .” 


Appeal dismissed: Bruce, Olga, and Michael A. Donnelly and the Com- 
mittee of Adjustment of the Town of Brampton, O.M.B. P-3417-67, September, 
1967. 
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Parking — Jurisdiction — No Authority to Authorize Continuation of 
Illegal Non-Conforming Use — An appeal by objectors against a decision of 
the Committee granting an application, upon conditions, for a minor variance 
from the provisions of the township by-law, to permit the continued use of 
certain land as a parking lot. 


The appellants contend that at the time the by-law was enacted the lands 
under consideration were not used for parking purposes. The respondent dis- 
putes this allegation. The Board stated that “I would first like to examine this 
issue which is fundamental to the jurisdiction of the Committee of Adjustment 
and, indeed, to this Board” and commented further “The Committee of Adjust- 
ment must derive its authority from section 32b (2) of The Planning Act.... 
This section specifically outlines the powers of the Committee of Adjustment 
to authorize such minor variances.” 


The Board then expressed the opinion that “From a reading of the relevant 
subsections that when any Committee of Adjustment is seized of such an 
application it ought to satisfy itself that the use of the land is similar to the 
purpose for which it was used on the day the by-law was passed or is more 
compatible with the uses provided by the by-law.” 


“In the present application there is considerable dispute on this very issue. 
The appellants have urged the Board to consider that the lot was ungraded until 
after the passing of the by-law, and that parking, if any, was limited to a very 
small area and limited to a relatively low volume of use concentrated near 
the rear of the building itse!f and not throughout the lot. The president of the 
respondent corporation alleges that the area has always been dedicated to 
parking even if not so used. He agreed that the parking has been almost limited 
to shopkeepers with premises in the shopping complex, adding that the rough, 
ungraded surface except for a small delivery area, was less appealing to the 
members of the general public.” 


“Aside from the discrepancy of evidence between the appellants and res- 
pondent certain facts do stand out. The lot, which is approximately 300 feet by 
100 feet, had a rough surface until recently and at the time that the by-law 
was enacted the only portion of it used for parking was a narrow, gravel lane 
at the rear of the store. In fact, one small area, 50 feet by 100 feet, was being 
used for weeping tiles and fenced off to prevent parking.” 


The Board then decided that “in light of the evidence adduced there is no 
doubt in my mind that the use sought to be allowed is neither similar to the 
purpose for which it was used on the day of the passing of the by-law nor is 
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it more compatible with the uses permitted by the by-law as set out in the 
above section.” 


“Having come to the conclusion that what was purported to be done by the 
Committee of Adjustment was not within its jurisdiction I also find myself 
without jurisdiction and it will be unnecessary for me to deal with the merits 
of the application.” 


Appeal allowed: Craig, George Marcus, and Sarsfield Francis Hanlon and 
the Committee of Adjustment of the Township of Nepean, re an application 
by Lancaster Shopping Centre Limited, O.M.B. P-4366-67, 17th January, 
1968. 


Sanction of existing use — No jurisdiction to make finding of valid legal 
non-conforming use — An appeal by the original applicant against a decision 
of the Committee dismissing an application in which under the words “nature 
and extent of relief applied for” it was stated: 


“The applicant requests the authorization of the Committee of Adjustment 
for a Minor Variance from By-Law AZ 64 (as amended) relating to the 
existing use of the applicant’s property at 475 Cambridge Street in the City of 
Ottawa. This property is located in an R-6 zone; the building is now being 
used for commercial and manufacturing purposes and has been used for simi- 
lar uses since the date of its erection on or about 1925.” 


“Under the words “Why relief is requested. (That is, why it is not possible 
to comply with the By-Law)”, he stated: 


“We submit that the only economic and practical use which can be made of 
this building is a commercial or industrial one. As stated in paragraph 6, the 
authorization of the Committee of Adjustments will merely sanction a type of 
use which has been made since approximately 1925.” 


“In the Board’s opinion neither the Committee of Adjustment or this Board 
has jurisdiction to make a finding that the appellant has a valid legal non- 
conforming use. 


‘The point at issue is whether the various activities carried on in the subject 
premises were closely enough allied to come within the term of one ‘use’ as 
contained in Section 32b (2) (a) of The Planning Act which reads as follows: 


‘““*(a) where any land, building or structure, on the day the by-law was 
passed, was used for a purpose prohibited by the by-law and such use has 
continued until the date of the application to the Committee, may permit, .. .’ 
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“In the Board’s opinion this is a straight judicial determination and is beyond 
the jurisdiction of both the Committee of Adjustment and of this Board as the 
members of neither were appointed by the Governor General in Council. 
Quance vs. Thomas A. Ivey & Sons Limited 1950 O.R. 397, 1950 3 D.L.R. 656 
C.A. Toronto vs. Olympia Edward Recreation Club Limited 1955 S.C.R. 454, 
Do Dake O41 


“It would appear that in order for this Board to have jurisdiction to find 
that the appellant had a valid non-conforming use, he would have to apply for 
some consequential relief. The London Railway Commission et al vs. The 
Village of Port Stanley, the same vs. the Township of Yarmouth 1954 O.R. 
486, 1954 3 D.L.R. 475. 


“In the Board’s opinion the applicant is on the horns of a dilemma. If the 
activities that have been carried on upon the subject property all fall within the 
term of one ‘use’ as contained in the above subsection of The Planning Act 
then he does not need any approval of the Committee of Adjustment or of this 
Board. If on the other hand they do not fall within the term of one ‘use’ then 
such use has not continued from the date of the passing of the by-law until the 
date application was made to the Committee of Adjustment and both the 
Committee of Adjustment and this Board are without jurisdiction. 


“It would seem evident from the foregoing that a purchaser of property that 
enjoys a non-conforming use and who desires to change the activity that has 
been carried on on the property, should before the former occupant has vacated 
the property, apply to the Committee of Adjustment under Section 32b (2) (a) 
(ii) which reads as follows: 
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(ii) the use of such land, building or structure for a purpose that, in the 
opinion of the Committee, is similiar to the purpose for which it was used on the 
day the by-law was passed or is more compatible with the uses permitted by 
the by-law that the purpose for which it was used on the day the by-law was 
passed, provided that the land, building or structure continues to be used in 
the same manner and for the same purpose as is authorized by the decision of 
the committee; ores 


“It would then appear that the decision of the Committee of Adjustment 
under this subsection would be an administrative decision and the Committee 
could then determine as the precondition for the exercise of its discretion 
whether one ‘use’ had continued from the date of the passing of the by-law up 
until the application was made to the Committee of Adjustment.” 
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Appeal dismissed for want of jurisdiction: Williams, Charles K., and the 
Committee of Adjustment of the City of Ottawa, O.M.B. P.7345-68, 3rd April, 
1969. 


Severance — Conditions imposed prohibiting erection of buildings and re- 
stricting use of land — Beyond powers of Committee — Application by 
“Agent” — An appeal by a property owner against a decision of the Committee 
granting an application to convey a parcel of land subject to the following 
conditions: 


“1(b) The applicant shall pay to the Township of Beverly the sum of Four 
Hundred Dollars. 


‘3. The purchaser is to be advised that no further separation of this parcel 
will be considered by this Committee and this parcel is deemed not to be a 
building lot and no building permits shall be applied for re this parcel of land. 


“4, When completed this property will be used for quiet possession and 
passive recreation as stated on the application for severance. 


“The stated grounds for appealing are that the said conditions are improper 
and beyond the powers of the Committee. 


“According to the evidence, the imposition of conditions restricting the use 
of the land was recommended to the Committee by the area planning board 
because there is no by-law restricting different land uses to specific zones in 
effect in this township. The township does have an Official Plan and the 
subject property is in an area designated Agricultural by that Plan. A new 
zoning by-law to implement the Official Plan has not yet been prepared. By-law 
1137 passed July 25, 1955, as amended by By-law 1143, passed April 2, 1956, 
regulates lot sizes and front yard, rear yard and side yard set-backs for buildings 
used for residential, business and industrial purposes. These by-laws permit 
any land in the township to be used for any of the above-mentioned purposes 
and also for agricultural purposes, forestry or for a public park, garden or 
playground. 


“A matter of primary concern is the question of jurisdiction. Section 32b 
(2a) of The Planning Act provides that a Committee of Adjustment may con- 
sent to a conveyance “upon the application of the owner ... or any person 
authorized in writing by such owner.” 


“The application to the Committee in this matter was made and signed by 
one H. Barlow who described himself in the declaration to the application as 
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“Agent for B. Kronas Ltd.” It is conceded by counsel for the appellant that 
Barlow was not authorized in w-iting by the owner (the appellant) to make 
the application. It appears that Barlow approached the owner with respect to 
selling this portion of his prope:ty and offered to look after the matter of 
getting approval from the Committee of Adjustment, and the owner agreed 
verbally that Barlow could make the application to the Committee. 


“The application was considered at a meeting of the Committee on June 12, 
1969, and again on July 31, 1969. Copies of the minutes for those meetings, 
filed with the Board prior to this hearing, show that at both meetings Barlow 
and Patterson, the owner, “were present to discuss this application with the 
Committee.” A certified copy of the signed decision of the Committee, also 
filed with the Board prior to this hearing, commences with the following words: 


‘That the application of Mr. Ross Patterson, R.R. 1, Galt, Ontario for 
consent to convey ... be approved subject to the following conditions. . .’ 


“It appears from the documents filed that the Committee dealt with this as an 
application by Patterson rather than an application by Barlow. It is possible 
that the Committee amended the application before it. It is clear that the 
application was made with full knowledge of the owner and supported by him 
at the hearing before the Committee and also at this hearing. I shall therefore 
deal with the appeal on its merits. 


“Section 32b (9a) of The Planning Act provides that a Committee has the 
same powers with respect to a consent as the Minister has to an approval of a 
plan of subdivision under subsections 5 and 8 of Section 28. The imposition of 
a monetary charge per lot or per dwelling unit under the authority of clause (d) 
of subsection 5 is not uncommon. Condition 1.(b) falls within that category 
in my opinion and is within the powers of the Committee. 


‘Apart from the particular matters mentioned in clauses (a) to (d) inclusive, 
subsection 5 gives authority to the Minister to impose in general such condi- 
tions “as in his opinion are advisable.” I do not consider that conditions 3 and 
4 come under that general authority. The purchaser would be entitled by 
statute to apply for consent to a conveyance of part of the land acquired if he 
so desired, and such application would have to be considered by the Committee 
and, if appealed, by this Board. Prohibitions against the erection of buildings 
and the issuance of building permits are matters over which council has specific 
jurisdiction. Condition 4 represents an attempt to zone the subject land to a 
particular use. Even though the intention may be good because of the council's 
failure to act, and the restriction may be for the proper use of the land, it is 
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a matter to be dealt with by a by-law under the authority of Section 30 of the 
Act. In my opinion, conditions 3 and 4 are beyond the jurisdiction of the 
Committee. 


“The appeal, however, brings the whole matter into question, not only the 
conditions but whether consent to the conveyance itself should be granted. 
Section 32b(9a) requires that consideration be given to the matters mentioned 
in subsection 4 of section 28. These include among others whether it conforms 
to the Official Plan, whether it is premature or necessary in the public interest 
and the suitability of the land for the purposes for which it is to be subdivided. 


“As stated earlier the township does have an Official Plan and the subject 
land is in an area designated Agricultural therein. The proposed use of the 
land is shown in the application form as “Quiet Possession and Passive Re- 
creation.” It was stated in evidence by a representative of the Planning Board 
that recreational uses should be in areas designated Open Space by the Official 
Plan rather than in areas designated Agricultural. The township does not have 
a zoning by-law implementing the Official Plan by permitting and restricting 
uses in their appropriate areas, and accordingly there is little or no protection to 
existing uses and no guide lines for future development. The purchaser could 
use the property for any purpose, residential, commercial, industrial or agri- 
cultural. There is no evidence that the conveyance is necessary to the owner, 
the purchaser or in the public interest. The lack of a zoning by-law and lack of 
evidence that the conveyance is necessary make the proposal to subdivide 
premature in my opinion. There is also no evidence that the subject land is 
suitable either for the proposed recreational use, for agricultural purposes, or 
for any purpose.” 


Consent of Committee set aside: Patterson, Ross, and the Committee of 
Adjustment of the Township of Beverly, O.M.B. R.253-69, 28th May, 1970. 


Section 28 (5) and (8) — Consent to Mortgage — Condition of Committee 
requiring Dedication of Land not described in Application overruled — Inter- 
pretation of Committee’s powers under — An appeal by the original applicant 
against a decision of the Committee granting upon condition certain appli- 
cations. 


“The appellant is the owner of the property at the south-east corner of 
Cawthra Road and Burnhamthorpe Road with frontages of 268.5 feet on 
Cawthra and 322.54 feet on Burnhamthorpe and commenced the develop- 
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ment of a shopping plaza thereon in 1966. The main building is occupied by 
an A & P Supermarket under a long term lease. Adjoining buildings are rented 
by various tenants including a bank, beauty salon, dry cleaning depot, drug 
store and dental office. The second floors of these adjoining buildings were 
intended for offices and apartments but are for the most part unfinished. The 
applications to the Committee of Adjustment were for consents to mortgage 
these adjoining properties to raise funds for the cost of completing the con- 
struction. 


“The first application, File P-5428-68, is in respect of the easterly portion of 
the property with a frontage of 68.24 feet on Burnhamthorpe Road and the 
building thereon. The second and third applications, Files P.5429-68 and 
P.5430-68, relate to the parcels adjoining to the west of the first and the 
buildings thereon with frontages of 29.54 feet and 30.29 feet respectively on 
Burnhamthorpe. 


“The applications were considered jointly by the Committee of Adjustment 
and granted subject to certain conditions which were the same for each appli- 
cation. The appeal to this Board is against the first of these conditions only. 
Condition numbered one reads as follows: 


‘1. A 27> perpendicular width road widening across the Burnhamthorpe 
Road frontage of 323’ more or less, and 260’ more or less, along the 
Cawthra Road flankage.’ 


“It is apparent from the wording of this condition that the Committee sought 
to impose as a requirement the dedication of a strip of land 27 feet in depth 
along the remainder of the applicant’s property as well as along the frontages 
of those parcels which were the subject of his applications and which totalled 
in length of frontage 128.07 feet only. 


“The first point at issue is whether the Committee of Adjustment in dealing 
with an application made under subsection 2a of Section 32b of The Planning 
Act has authority to impose conditions upon other lands owned by the appli- 
cant as well as upon those lands which are the subject of the application. The 
authority given in Section 32b (9a) to impose conditions refers to subsections 
5 and 8 of Section 28 of The Planning Act. 


“Under subsection 2a a Committee may consent to a conveyance, mortgage, 
charge or agreement provided that the Committee is satisfied that plan of sub- 
division of the land described in the application is not necessary. It appears to 
me that this subsection instructs a Committee of Adjustment to direct its con- 
sideration to that land which is described in the application. Following from 
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that point I believe that the clause in subsection 9a reading “‘and has the same 
powers with respect to a consent as the Minister has to an approval of a plan 
of subdivision” must be interpreted to mean that the Committee has the same 
powers with respect to a consent in respect of the land described,in the appli- 
cation and that for the purpose of considering and imposing any of the 
conditions described in subsections 5 and 8 of Section 28 it is necessary to 
substitute “the land described in the application for which consent is sought” 
for the words “plan of subdivision” or “subdivision.” The authority to impose 
as a condition the dedication of land for road widening purposes under Section 
28 (5) (c) provides for the dedication of land within the plan, submitted to the 
Minister for consideration. In my opinion the authority of the Committee of 
Adjustment or this Board to require the dedication of lands upon an applica- 
tion for consent is limited to dedication of land within the lands described in 
such application. For these reasons I would vary the condition imposed by the 
Committee. 


“It is submitted by the appellant that it would be inequitable at this stage to 
require the dedication of land for road widening across the frontages of those 
parcels described in the applications, that the municipality should not seek to 
gain now after rentals and leases have been finalized that which it did not 
require when building permits were granted and the development undertaken. 
I do not consider this a conclusive argument because the expressed purpose of 
the appellant is to acquire funds to complete the development by finishing the 
interior of the second storey of each of the buildings adjoining the main 
building to provide offices and apartments which would be rented in the 
future. 


“It is also submitted by the appellant that it would be impossible for him to 
comply with any requirement of land dedication to the municipality because of 
the terms of the lease (Exhibit 7) covering the subject lands and the remainder 
of the corner property owned by the appellant, that the land dedication pro- 
posed would reduce substantially the parking area and require its relocation 
and there was no probability that the lessee would consent. On the other 
hand counsel for the municipality submits that the aforementioned lease and 
the mortgage agreement between the appellant and A & P Properties Limited, 
filed as Exhibit 8, are not valid and should be ignored by the Board. The 
question of their validity is not for this Board to determine and apart from their 
validity the matter which is before the Board may be decided on its merits. 


“The application is to promote additional development of these lands. It is 
the policy and practice of the municipality on plans of subdivisions or con- 
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sents involving the development of lands to require dedication of land for road 
widening if such widening will be necessary in the foreseeable future. It will 
be necessary to widen Burnhamthorpe Road in this area in the near future. 
The widening of Burnhamthorpe permitting easier access to this property and 
a smooth flow of traffic should attract more traffic and customers to the area 
and have a beneficial effect on this commercial property. In my opinion, it 
would be inequitable to those other properties which have been and are being 
required to make land dedications for road widening to permit this property 
to escape such requirement. As indicated previously, however, I would limit 
such dedication to the frontages of the properties described in the applica- 
tions. In order to forestall other possible complications I would also require 
as a condition that the appeilant file consents of any other persons having an 
interest in these lands to the land dedication.” 


The Board set aside condition 1 in the Committee’s decision and substituted 
therefor conditions in repect of each of the three properties which had the 
effect of limiting the dedication to the frontages of the properties described in 
the application, totalling 128.07 feet. 


Appeal allowed in part — Committee condition varied: Wab Investments 
and Developments Limited and the Committee of Adjustment of the Town of 
Mississauga, O.M.B. P.5428-68, P.5429-68, and P.5430-68, 20th August, 1968. 


Suites, Increase in — Construction of by-law — Beyond power of Board to 
decide — Effect of building permit already issued — Costs — An appeal by a 
number of objectors to a decision of the Committee of Adjustment granting 


an application to increase the number of units in an apartment building from 
112 to 141. 


“To put it mildly, the evidence would indicate that the circumstances in this 
case were most unusual. According to L. M. Rosen, who is a real estate broker 
and financially interested in the development, the property was acquired in 
1963 and contained 45,029 square feet. According to the view of the Windsor 
Building Department this would allow 112 suites based on minimum lot area 
of 400 square feet per unit. 


“Architects were employed and plans were prepared for a building of 141 
suites. How the architects arrived at this number of suites remains a mystery 
as no member of the architects’ firm was called as a witness. The plans also 
called for some commercial development. 
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“On June 9, 1965, an application signed by Norman Hurwitz was made to 
the Committee of Adjustment in which the relief applied for was: 


“Request permission to exceed 125’2” height limitation by 11 feet 10 
inches.” 


Mr. Hurwitz was also not called as a witness to explain the circumstance 
surrounding the signing of this application. 


“The Committee conducted a hearing on the 23rd day of June, 1965. Its 
order bearing date the 30th day of June, 1965, reads in part as follows: 


‘And it is hereby further ordered that the lands and premises above de- 
scribed be, and they are hereby exempted from the provisions and operation 
of the said By-law Number 728 so as to permit in a C2A District the con- 
struction of a fifteen storey apartment building to a height of 137 feet. 


“On August 31, 1965, a building permit, No. B25837, for the foundation 
was issued, purportedly by P. Allen, in which the building is described as a 
15-storey apartment with a height of 137 feet. 


“On October 27, 1965, a commitment for a first mortgage for $1,725,000 
was obtained from the Prudential Insurance Company of America. However, 
the structure was not proceeded with until 1967. On September 1, 1967, a 
building permit was issued, purportedly by P. Maguire, the building com- 
missioner, and contains the following opposite remarks: 


‘Erect Upper Structure for Apartment Building and Commercial Stores — 
Additional Permit to B-19823 — (141 units).’ 


“F.W. Knight was solicitor for the insurance company and upon checking 
the zoning came to the obvious conclusion that there was no authority for 
the building permit to be issued for more than 112 units. 


“A further application was then made to the Committee of Adjustment to 
allow the 141 units and any other variations required as to lot width, height, 
front yard depth, side yard width and rear yard depth. On the 24th day of 
November, 1967, the Committee of Adjustment issued its order which reads in 
part as follows: 


‘And it is hereby further ordered that the lands and premises above described 
be and they are hereby exempted from the provisions and operation of the 
said by-law number 728 so as to permit in C2A district the construction of a 
fifteen storey apartment building consisting of 141 units having a ground floor 
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area of 10,659 square feet, a gross floor area of 159,885 square feet, a width 
of 68 feet, a length of 155 feet and a height of 137 feet and on a lot having 
an area of 45,029 square feet.” 


“At the hearing W. A. Wilson, Q.C., counsel for the ratepayers, argued that 
the area on which the non-residential commercial building was being erected 
should be deducted from the lot area and that if this were done the number of 
suites would be reduced to 90. This point would seem arguable but as it involves 
the construction of a by-law it would seem a matter of law which this Board 
would not have jurisdiction to decide. 


“Dealing then with the merits of the appeal, it is evident that looking at 
the actions of the developers in the most favourable light they have been 
grossly careless in protecting their own interests. There is a good deal of merit 
in Mr. Wilson’s argument that they should be regarded as the author of their 
own misfortune and I should recommend that the appeal be allowed. 


“I feel, however, that J cannot ignore the fact that they proceeded on the 
basis of a building permit issued by the City Building Department and that they 
have made extensive financial commitments as a result. The building at the 
time of the hearing was at the 12th floor and it seems to me that unless some 
relief is granted the respondents they may well find themselves in very serious 
financial difficulties. 


“TI therefore recommend that: 
1. The decision of the Committee of Adjustment be set aside. 


2. The respondents be allowed an increase of ten per cent in the number 
of suites permitted by the by-law. 


3. This variation be granted subject to the condition that the commercial 
areas as shown on the plans on file with the Building Department may not be 
increased. 


4.If the respondent does not wish to accept the above condition that the 
appeal should be allowed in full. 


5. The respondent should in any event pay to the appellants their costs as 
between party and party on the Supreme Court scale to be taxed by the Taxing 
Officer at Toronto.” 


Appeal decided as above: Waffle, Donald R., and others and the Committee 
of Adjustment of the City of Windsor, re an application by William Hurwitz 
and Norman Hurwitz, O.M.B. P-5058-67, 6th February, 1968. 
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Variance from County By-law — No authority For Appeal to Committee 
of Adjustment — An appeal by the Newmarket Planning Board against a 
decision of the Committee granting an application for a variance which 
authorized a reduction in the minimum set-back from the centreline of a 
highway, known as Davis Drive, from 75 feet to 37 feet. “Davis Drive is an 
arterial road reconstructed about two years ago with the paved portion being 
48 feet in width.” 


“County of York By-law No. 2719, passed June 2, 1965, provides that any 
building or structure shall not be erected closer than 75 feet to the centreline 
of County Road No. 31, which is Davis Drive. Section 64(2) of The Highway 
Improvement Act provides that in the event of conflict between a by-law 
passed by a county under that section and a by-law passed under Section 30 of 
The Planning Act, the by-law of the county prevails. There appears to be no 
authority for an appeal to a Committee of Adjustment for a variance from the 
provisions of such a by-law of a county. The kind of relief from provisions of 
the by-law of a local municipality as sought here would appear to be of little 
value unless relief could be obtained by some means from the county by-law.” 


The required set-back from the centreline of 75 feet is contained in the 
official plan of the Newmarket Planning Area and in the comprehensive 
zoning by-law passed by the town council to implement the official plan. 


The board stated “the variance sought before the Committee of Adjustment 
is not a minor variance, and even if it was, it is not one that would permit the 
general intent and purpose of the by-law and of the official plan to be main- 
tained.” 


Appeal allowed: Newmarket Planning Board and the Committee of Adjust- 
ment of the Town of Newmarket, re an application by Egbert Klein Horsman, 
O.M.B. P-4854-67, 3rd April, 1968. 


Zoned Residential — Lawful Non-conforming Use — Replacement of 
Buildings used for Storage — An appeal by the Minister against a decision 
of the Committee granting an application from a contractor who is the owner 
of a lot upon which he stores equipment and supplies. The lot is located in a 
residentially zoned area which makes the present use a lawful non-conforming 
one. The Committee of Adjustment granted its approval and consent to the 
application which requested authority “to replace existing buildings with one 
new building.” 


Ga. 


“An appeal was then filed by the Minister against the decision of the 
Committee of Adjustment pursuant to subsection 12 of section 32(b) of The 
Planning Act. Counsel for the Minister argued that the Committee was without 
jurisdiction to make such a decision.” 


“After due consideration of the pertinent section of the statute, I have come 
to the conclusion that the Committee of Adjustment had no power to make the 
decision that it did in this application. Since this Board possesses no greater 
power than the Committee it too is without jurisdiction in this matter.” 


Appeal allowed: Minister of Municipal Affairs, and the Committee of 
Adjustment of the Township of Thorold, re an application by Norman Hudson, 
O.M.B. P-5714-67, 11th March, 1968. 


Chapter III 
Policy Resolutions of the Committee 
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Committee — Policy Resolutions of Considered — Severance To Convey 
Lands Upon Which Dwelling Already Erected — An appeal by the original 
applicant against the decision of the Committee dismissing an application for 
the severance of a parcel of land from a total holding of 35 acres so that a 
rectangular parcel having a frontage of 85 feet upon a highway with a depth 
of approximately 200 feet would be separated. “It is intended by the owner- 
applicant to convey this parcel of land on which there is erected a one and a 
a half storey brick dwelling.” 


The applicant does not occupy the dwelling, which is rented, nor does he 
personally farm the land, zoned agricultural use, from which the said parcel 
is sought to be separated. The balance of the property is being leased for farm- 
ing operations. 


The municipality objected to the severance on the ground that if the appli- 
cant wanted to dispose of the land through severance he ought to apply for a 
plan of subdivision. 


“It was also stated that this particular area was under constant review with 
a view to having allocated therein higher class dwellings since the lands of Mr. 
Jeffries, the applicant, benefited from a more than average view of the sur- 
rounding area. Mr. Dean also expressed the view that development in that 
particular area should be organized and planned and that a premature 
development might cause a burden upon schooling and other municipal 
services.” 


The Board stated “. . . In my view, however, these reasons do no preclude 
the granting of consents in cases such as this. In the present instance the appli- 
cation is being made in order to convey a dwelling which is already erected and 
which in any event has been leased to a third party and this in itself would 
defeat the objection as to the increase in population since the lands are situated 
in a non-urban area and would create no municipal problem per se. This appli- 
cation should be considered on its own merit and should not be taken as es- 
tablishing a precedent that might encourage other less deserving applications. 
... It was suggested that the Township of Niagara Committee of Adjustment 
had certain policy resolutions, and without commenting at length upon this 
set of resolutions I would merely like to indicate that a Committee of Adjust- 
ment should, in each instance, exercise its independent judgment and should 
not fetter itself with principles and require every applicant to meet them.” 


Appeal allowed: Jeffries, Harold C., and the Committee of Adjustment of 
the Township of Niagara, O.M.B. P-2170-66, 10th January, 1967. 
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Conditions restricted to application under consideration — Pre-determina- 
tion of other applications — An appeal by the original applicant against 
conditions contained in a decision of the Committee granting an application 
for the severance of a parcel of land located at the intersection of two highways 
having a frontage on one side of 80 feet and on the other of approximately 
152 feet. The property, when conveyed is to be used for the operation of a 
gas bar. 


“The condition appealed against can be found in the decision of the Com- 
mittee of Adjustment dated the 19th of May, 1967 filed, and it reads as follows: 
‘Accordingly the application is granted, subject to the following conditions, 
namely that no further applications for consents respecting the remaining 
lands owned by the applicant will be considered until such time as the owner 
files a comprehensive plan showing the overall proposed development plan 
for the balance of the area and that the applicant submit to the Secretary- 
Treasurer of the Committee an executed conveyance for which consent is 
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required, together with a copy for the files of the Committee’. 


“Counsel for the appellant submits that the condition above set out is 
illegal and not within the competence and jurisdiction of the Committee of 
Adjustment to impose. I agree with him that the condition amounts to a 
predetermination of other applications without consideration whatsoever to 
the merit of any other application when and if filed either by the appellant or 
its successor in title. It is a statement which is wrong and indeed would amount 
to a denial of natural justice. That the Committee of Adjustment could impose 
certain conditions in its decision is clear and without question but the enabling 
section (Section 32b (9) of The Planning Act) speaks of “a permission .. . 
subject to such terms and conditions .. .” and if there are conditions these 
should be restricted to the application under consideration without reference 
to applications yet to come and about the merit of which the Committee of 
Adjustment is unable to speculate. Nonetheless in view of my conclusions in 
this appeal it is immaterial to consider this aspect more fully.” 


“The City is cross appealing the decision of the Committee of Adjustment 
and submits that the decision is wrong in that the Committee of Adjustment 
did not consider or have full regards to the matter set out in Section 28(4) of 
The Planning Act before determining if the severance ought to be allowed.” 

“The City’s position is supported by a number of ratepayers from the area, 
who opposed the application in the first instance and appeared at the hearing 
to support the cross appeal since they did not know what use will be made of 
the balance of the property.” 

The Board decided “It would appear to me from the decision of the Com- 
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mittee of Adjustment that it did not sufficiently consider these matters set 
out under Section 28(4) ...”. 


Cross appeal allowed and decision of Committee set aside without prejudice 
to the applicant making a fresh application to the Committee: M. W. Kosub 
Limited and the Committee of Adjustment of the City of Ottawa, O.M.B. 
P-3869-67, 6th October, 1967. 


Decision to be made on the facts — Conveyancing policy overruled — An 
appeal by the original applicant against a decision of the Committee dismissing 
an application for a consent to convey a lot with a frontage of 100 feet and a 
depth of 200 feet to the appellant’s brother. 


“Evidence was adduced at the hearing that the Township of East Flam- 
borough is covered by an official plan but there is no comprehensive zoning 
by-law on the area in question. There is provision in the official plan that 
residential development be restricted to hamlet areas and that such develop- 
ment in agricultural zones be discouraged. 


“Although this provision does exist in the official plan, the evidence indi- 
cated that consents have been given on several occasions in the last year for 
lots of the same dimensions as the subject lot. 


“T think it is interesting to note that in refusing this application the Commit- 
tee of Adjustment made the following decision: 

‘That this application to convey a lot 100’ x 200’ to a brother for 
residential purposes be refused on the basis that it does not comply with 
the Conveyance Policy for residential lots in East Flamborough Town- 
ship.’ 

“The said conveyance policy was entered as Exhibit 2 at the hearing and lists 
a number of conditions under which consents may or may not be granted for 
residential lots located in an agricultural classification of the township. 


“IT have not had an opportunity to examine the said Exhibit 2 at length and 
in light of the decision of the Court of Appeal in Re Hopedale Developments 
Ltd. and Town of Oakville (1965) 1 O.R. 259, I have come to the conclusion 
that the Committee of Adjustment should not fetter itself by having laid down 
principles which require the applicant to meet and exclude other considerations 
which may arise in a particular case. 

“The whole matter of granting consents in this township from the evidence 
seems to be predicated on compliance with the said conveyance policy and 
not with what might be called good planning principles.” 

Appeal allowed: Frandsen, Earl, and the Committee of Adjustment of the 
Township of East Flamborough, O.M.B. P-7397-68, 7th February, 1969. 


Chapter IV 
Review of Decisions of Ontario Municipal Board 
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Review of Decision of the Board — Application for variance — An applica- 
tion under section 42 of The Ontario Municipal Board Act requesting a review 
of the decision of the Board dismissing an appeal from the Committee of 
Adjustment. 


“The application to the Committee was for a variance under section 32b of 
The Planning Act to permit the erection of a single family residence on a 
parcel of land having a frontage of only 20 feet on a public street, while the 
by-law requires a minimum frontage of 50 feet.” 


“The basis of the application for a review was the contention advanced on 
behalf of the applicant that the Board had made an erroneous assumption as 
to the direction in which the proposed residence would face. The applicant 
contended that it would face on an adjoining park while it might be inferred 
from the Board’s decision that it was expected the residence would face in the 
opposite direction.” 


The Board decided that “it is not necessary to consider the merit of this 
contention because I am of the opinion that the granting of a variance from 
the 50 foot minimum required by the by-law to a frontage of 20 feet is not a 
rhinor variance and therefore is not within the Statute.” 


Application dismissed: Mansbridge, L. C., and the Committee of Adjust- 
ment of the Town of Stoney Creek, O.M.B. P-5063-67, 2nd July, 1968. 


Review of Decision of the Board — Application for Consent — “This is a 
motion for review of the decision at the hearing by this Board on February 14, 
1969, allowing the appeal and setting aside the decision of the Committee of 
Adjustment consenting to a conveyance. 


“The parcel of land said to be owned by the applicants is situate at the 
north-west corner of East Avenue and Fanfare Avenue having a frontage on 
East Avenue of 125 feet and a depth along Fanfare Avenue of 135 feet. At 
the present there is a one-storey brick dwelling situate on these lands. The 
application was to divide the lot in a north-south direction by an irregular 
line commencing on Fanfare Avenue, a distance of 46 feet west of East Avenue 
and following an irregular course skirting the building at a distance of 4 feet 
and terminating at the northerly side of the lot, a distance of 74 feet west of 
East Avenue. 


“The reasons for the decision of the Board appearing in the file are as 
follows: 
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“From the evidence adduced by the respondents it was learned that if the 
severance was allowed a variance would be created on the parcel remaining. 
It was also conceded by the respondents that this variance has gone unnoticed 
until this hearing. 


“The Board has always held that it will not be a party to any action which 
would result in a breach of the municipalities’ by-laws. 


“The Board is of the opinion that in addition to the subject application to 
the Committee of Adjustment by the respondents, there should have been a 
companion application under section 32b (1) of The Planning Act of Ontario 
in regard to the variance which would have resulted had this appeal been 
denied. 


“The appeal is therefore allowed and the decision of the Committee of 
Adjustment set aside.’ 


“In my respectful opinion these reasons are sound and accordingly the 
application for a review should be denied.” 


Review denied: Arnold, Ronald Charles, and the Committee of Adjustment 
of the Township of Pickering re an application by Michael J. Collins and 
Georgina Collins, O.M.B. P-7473-68, 17th June, 1969. 


Review of order by the Board — Conditions imposed by agreement between 
city and applicant — Valid method — “This is an application for a review of 
the order of the Board made herein on December 4, 1967, setting aside the 
decision of the Committee of Adjustment of the City of Toronto and granting 
an application by Double Z Investments Limited for a variance from the 
provisions of the by-law. The reason given by the City of Toronto for desiring 
to have this order reviewed is that the appellant, Double Z Investments Limited, 
gave a certain undertaking in writing and under seal to the City of Toronto 
rather than have these conditions incorporated in the Board’s order. In my 
respectful opinion the method followed in this case is a proper one and im- 
poses upon the appellant conditions just as valid and just as binding as though 
they were conditions imposed in the formal order of the Board. Actually they 
might be more binding since the appellant voluntarily agreed to them. 


“In the circumstances I am of the opinion that this application fails and 
ought to be dismissed.” 


Application dismissed: Double Z Investments Limited and the Committee 
of Adjustment of the City of Toronto, O.M.B. P-4001-67, Ist May, 1969. 
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Holding By-law — Committee to consider restrictions in effect at time of 
appeal — An appeal by the original applicant against a decision of the Com- 
mittee of Adjustment dismissing applications which would have had the effect 
of creating two parcels, to be used for residential purposes, having an area 
substantially less than that required by the by-law. 


“The evidence in this matter showed that about one year ago the Township 
of Yarmouth began a planning programme with the object of producing an 
official plan and a comprehensive restricted area by-law for the township. 
These are not yet completed. It is expected that they will be completed and 
could be approved and be in effect by the late summer of the current year. 
The council was of the opinion that a “holding by-law” should be passed to 
regulate development until such time as the by-law already referred to is in 
effect. This by-law was passed and has received approval for a temporary 
period by the Ontario Municipal Board and is in effect at the present time. 
This holding by-law includes as a permitted use throughout the township a 
dwelling on any registered plan of subdivision or on a lot which has an area of 
at least 25 acres.” 


' “The evidence for the appellant dealt with the suitability of the lands for 
the purpose intended, i.e., for the erection of dwellings, and from the evidence 
there is nothing that would indicate that the lands are not suitable for the 
intended purpose. Water would be secured from wells and the evidence indi- 
cates that other wells in the area are satisfactory; the soil has a gravel base with 
clay loam over it; there are some houses in the area which dispose of their 
sewage through septic tanks and the evidence was that there was no problem 
with these; schools are conveniently located to the lands in question; and there 
is a hydro-electric power line along the road in front of these lands.” 


The Board decided that “The Committee of Adjustment and this Board must 
consider the restrictions that are in effect at the time they are considering such 
applications and appeals. The effective by-law as stated earlier requires a 
dwelling to be located on a lot with an area of at least 25 acres or on a lot in 
a registered plan of subdivision which existed at the time of the passing of the 
restricted area by-law. The subject lands do not meet either of these require- 
ments and for this reason it is believed by the Board that the decision of the 
Committee is the proper one...” 


Appeal dismissed: Alway, Ronald, and the Committee of Adjustment of 
the Township of Yarmouth, O.M.B. P-4743-67 and P-4744-67, 14th May, 
1968. 
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Committee Refusal Based on Unapproved By-law — No Authority — 
Apartment Addition — An appeal by the original applicant against the decision 
of the Committee dismissing an application for a variance to permit the 
addition of one apartment unit to an existing five unit apartment building. 


“There does not appear to be any dispute as to the facts pertaining to this 
application. It is necessary in the interest of clarity however, to briefly outline 
the history of this subject property. 


“The existing apartment building was erected in 1962 by a former owner 
and at that time a building permit was issued for a five family dwelling 
structure with additional storage space provided within the walls of the 
building. It is this space and part of the existing basement that is proposed 
for the renovation to make possible another apartment unit. 


“The then owner, on the 28th day of May, 1965, applied to the Committee 
of Adjustment for a variance to permit the addition of another apartment 
unit and on June 16, 1965, the decision was handed down refusing the 
application on the grounds that the land area was 532 square feet short of 
the 9,000 square feet required by By-law 2219 and in the opinion of the 
Committee of Adjustment did not constitute a minor variance. Some time 
during January 1966, the property was sold to the present owner Van Blok- 
land, and in September of 1966 the new owner made arrangements to purchase 
land at the rear of his property from the adjacent owner, some 720 square feet 
in all. He then applied to the Committee of Adjustment firstly for the land 
separation and secondly for a minor variance to permit construction of a 
sixth suite. His reasoning at the time was that this became necessary as five 
days after the original Committee of Adjustment decision a new establishing 
By-law 2585 was passed by the council and given 3 readings although it is 
not as yet approved by the Ontario Municipal Board. At that time the 
Committee of Adjustment allowed the severance but the minor variance re- 
quested was not approved. There appears to be no doubt that under By-law 
2219 the owner if in possession of the additional land could erect the necessary 
addition but the increased requirements of By-law 2585 would make this 
impossible unless a variance was granted.” 


The Committee in refusing the variance gave the reason “. . . that the appli- 
cation does not constitute a minor variance with respect to By-law 2585.” 


“It is quite clear therefore that in its refusal the Committee of Adjustment 
concerned itself solely with the requirements of By-law 2585 not yet approved 
by this Board. 
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“It is argued by counsel for the corporation in opposition to the appeal that 
By-law 2585 must be considered by this Board as it was by the Committee of 
Adjustment since this by-law clearly indicates the intention of council as to 
land use requirements to be imposed upon the subject land.” 

The Board cited section 40(9) of The Planning Act and stated “It is my 
Opinion that By-law 2585 cannot be enforced until approval is granted by this 
Board and that can only be given after a full and proper hearing except in the 
absence of objections by interested ratepayers.” 


“The Committee of Adjustment therefore in proceeding to decide the matter 
placed its decision squarely upon the requirements of By-law 2585 and, with 
respect, it would not appear that the Committee had authority so to do.” 


“By-law 2219 continues to apply until such time as the new establishing 
by-law is approved by this Board and in all the circumstances the appellant 
need only to meet the requirements of this by-law.” 


“I am therefore of the opinion that if the appellant exercises his option to 
purchase the additional lands the severance of which has already been ap- 
proved, an application to the Committee is not necessary. . .” 


Appeal dismissed: Van Blokland, Johannes J., and the Committee of Adjust- 
ment of the Town of Whitby, O.M.B. P-2761-66, 23rd February, 1967. 


Refusal of Severance by Committee — Unapproved By-law subsequently 
amended — Severance granted — An appeal by the original applicant against 
the decision of the Committee made on the 25th day of April, 1966, refusing 
permission to sever a parcel of land on the grounds that the area was zoned 
agricultural and the proposed use was to be residential. “By-law 1158 covering 
the land use in this area had been passed by the township but had not yet 
received the approval of the Ontario Municipal Board. The hearing for con- 
sideration of the by-law was to be held on November 23, 1966.” 


“At the time of the hearing of By-law 1158 the municipal council agreed 
to an amendment which would permit residential use on the subject land and 
was agreeable to the severance of all of Mr. Smit’s frontage on Concession 2 
to a depth of 210 feet 5 inches.” 

“By-law 1158 having now been approved by the Board as amended, the 
Board will grant a severance of that part of Mr. Smit’s property...” 

Committee decision set aside: Smit, Zwaantinus H., and the Committee of 
Adjustment of the Township of West Oxford, O.M.B. P-1570-66, 4th October, 
1967. 
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Chapter VII 
Anticipated Zoning 
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Proposed Parcel in compliance with existing official plan and by-law — 
Not in compliance with anticipated re-zoning — An appeal by the original 
applicant against a decision of the Committee refusing an application for 
severance. 


“The appellant acquired 25 acres on the north side of Highway 7, Green 
River by way of inheritance from her mother’s estate about a year ago and she 
and her husband, having disposed of their farm about half a mile away, are 
presently engaged in replacing the existing dwelling with a new residence and 
stable and propose to make it their home. 


“About a half acre at the south-west corner was sold some years ago and the 
applicant now proposes to convey the south-east one and one-half acres to her 
son for the erection of a home thus retaining 210 feet of highway frontage for 
herself. Her son is employed by the township and works in the vicinity. For 
twelve years he has occupied the dwelling now about to be demolished. 


“The parcel proposed to be severed is about 333 feet by 196 feet and thus 
comes within a 300 feet strip along the highway designated in the Official 
Plan for village area in conjunction with the hamlet of Green River. The parcel 
would also amply conform to zoning limitations as to area and minimum 
frontage and is acceptable as to drainage and water supply to the local Medical 
Health Unit. 


“However, it was the evidence of the planning director that a proposed 
realignment of Highway 7 will eliminate the existing jog at Green River and 
carry the highway from the existing westerly township boundary curve south 
of Green River in a north-easterly direction to rejoin the easterly link a short 
distance east of the subject lands. A draft amendment to the Official Plan 
shortly to come before council will envision a reversion of the lands designated 
for village use east of Duffin’s Creek, now including not more than five or six 
homes, to agricultural use and the passage of a zoning amendment to limit 
the village development to the area west of Duffin’s Creek and south to the 
highway. It was in this context that it was felt that the Committee’s decision 
refusing the application found the application to be premature. 


“It was not denied that at the moment a severance would permit a residence 
to be erected on the severed parcel without offence to either official plan or 
by-law but on the other hand it was amply demonstrated that in the light of 
anticipated re-zoning the proposed severance would not indicate a compliance 
with the requisites of section 28(4) of The Planning Act particularly when the 
remaining parcel of about 24 acres would have a frontage of only 210 feet 
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and thus be of questionable shape for future development. Furthermore no 
hardship or urgency was evidenced to justify the severance.” 


Appeal dismissed: Mitchell, Florence May, and the Committee of Adjust- 
ment of the Township of Pickering, O.M.B. P-8466-69, 20th June, 1969. 


School Board — Appeal against Granting of Severance Affecting Land 
Adjacent to School — Zoning By-law in Course of Preparation — An appeal 
by the school board against a decision of the Committee granting an applica- 
tion by Joseph Coukuyt for a severance affecting land adjacent to a school. 


The Board was advised that “. . . there is presently no land use by-law in 
effect in the township but that an official plan has now been prepared by the 
township’s consultant and is now in the hands of the Minister and that an 
implementing zoning by-law is in the course of preparation. 


“The intended use of the land was stated to be for a gravel pit but there 
being no one at the hearing for the purchaser it was not possible to confirm 
this. I have no doubt it is so. 


“The school is next door to the proposed severance and objection is taken 
by the school board on account of traffic, noise and danger to pupils particu- 
larly if excavation is carried below ground water level. It was pointed out that 
the present owner was free to carry on the operation of a gravel pit if he saw 
fit as there was presently no by-law to prohibit it. 


The Board decided “. . . the township is entitled to a reasonable time to 
complete its zoning by-law and bring it on for hearing and it would be expected 
that it would deal with gravel pits.” 


Appeal adjourned for six months to be brought on again after that time upon 
the application of either party: Roman Catholic Separate School No. 18 and 
the Committee of Adjustment of the Township of Bosanquet, O.M.B. P-1734- 
66, 28 November, 1966. 


See also later decision O.M.B. P-1734-66, 18th June, 1969, reported at pages 
7,8 and 9. 
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Chapter VIII 
Amending By-law 


Application for Variance by Township — Council may Regularize an 
lsolatedlot_ by amending By-law ..«..ee lec nd tee ee 
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Application For Variance By Township — Council May Regularize An 
Isolated Lot By Amending By-Law — An appeal against the decision of the 
Committee granting an application by the Township being owner of a parcel 
of land having a frontage of 98 feet so that this parcel might be subdivided in 
a manner permitting a building to be erected on the westely portion of the 
parcel, having a frontage of 46.8 feet. Minimum lot frontage required under 
the by-law is 50 feet. The Board stated that it would “appear that the Board 
is being asked to approve a subdivision of land so as to allow a frontage of 
less than 50 feet.” 


“In the opinion of the Board, the Committee of Adjustment and in turn the 
Board is not, under Section 32b of The Planning Act, clothed with the authority 
to permit something to be done which the by-law states shall not be done. To 
grant such an application would in our opinion, by-pass the usual procedures 
required in order to obtain approval of a subdivision. It is our opinion that 
Section 32b of The Planning Act is not intended to be used as an instrument for 
this purpose, but rather, once a subdivision has taken place, then the Committee 
of Adjustment or the Municipal Board would have the right to exercise its 
discretion in deciding if having regard to a lot having a smaller frontage than 
that permitted under the by-law, it would be proper to permit the erection of a 
building based on the merits of the application. Since this stage has not yet 
been reached, it was the opinion of this Board that the application is premature 
and the Board is without jurisdiction. 


“In our opinion where a restricted area by-law is in effect which prescribes 
minimum lot widths, and where there are unsubdivided parcels of land having 
frontages greater than the minimums required, it would appear quite proper 
if council were to attempt to regularize by amending by-law an isolated lot 
which does not comply with the minimum width requirement.” 


Appeal allowed: Weinstock, Gilbert, and the Committee of Adjustment of 
the Township of North York, O.M.B. N-8434-64, 23 February, 1965. 


Chapter IX 
No By-law 


No zoning by-law — Council’s intent considered 
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No zoning by-law — Council’s intent considered — An appeal by the 
original applicant against a decision of the Committee dismissing an applica- 
tion for a severance. 


“The appellant wishes a consent to sever a parcel of land of approximately 
50 acres from her existing land holdings of some 60 acres in order that she may 
sell the parcel to a person who intends to use it ultimately for an industrial use. 
If the appeal is successful the appellant would then own about 9% acres of land 
containing two residences plus a barn. 


“I was informed at the hearing that the council of the municipality adopted 
an official plan for the township on December 3rd last and that the plan is 
now before the Minister of Municipal Affairs for approval. There is no town- 
ship zoning by-law. 


“Evidence indicated that council, after a land use study of the township, 
wishes this land to be zoned for agricultural purposes. I am of the opinion that 
severances of such land should only occur where the severed and the remaining 
parcels are to be used for agricultural purposes in accordance with council’s 
intent.” 


Appeal dismissed: Savelli, Antoinette, and the Committee of Adjustment 
of the Township of Whitchurch, O.M.B. P-7749-68, 3rd June, 1969. 


Chapter X 
Intent of By-Law 


Change in Use — Grocery Store to Coin Laundry and Dry Cleaners 
Pick-up Store — Wide Separation in Uses Permitted by By-law ........ 
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Change in use — Grocery Store to Coin Laundry and Dry Cleaners Pick-up 
Store — Wide Separation in Uses Permitted by By-law — An appeal by the 
original applicant against a decision of the Committee dismissing an applica- 
tion for permission to change the use of the property in question from a grocery 
store to a coin laundry and dry cleaners pick-up store. 


The property in question “‘. . . is situated in a residential zone by the zoning 
by-law of the City of Kingston and the evidence showed that the greater part 
of the building is occupied with dwelling units, and that the southerly main 
floor portion was operated as a grocery store for many years. There is no 
doubt that this is a lawfully established non-conforming use. The appellant 
purchased the property in 1948 and operated the grocery store for about 10 
years himself, and since then he rented the grocery store space to a tenant. 
Some time ago the tenant stopped retail sales at this location and used this 
space to store merchandise which he sells in a grocery store at another location, 
nearby. The owner of the property now wishes to utilize it for a coin laundry 
and dry cleaners receiving station. The evidence for the appellant was princi- 
pally intended to show that the use as a coin laundry and dry-cleaners’ receiving 
depot was needed to provide a neighbourhood service and it was maintained 
that such other businesses were some distance removed from the subject pro- 
perty. There was evidence in opposition, which alleged among other things, that 
the sewer system which would serve this property was not adequate to accom- 
modate the waste water from a coin laundry and the Board was advised that 
buildings on the street are experiencing difficulty with sewers and with water 
backing into basements. 


“T believe that the appropriate legislation is The Planning Act Section 32(b) 
(2) (ii). The Committee under this section of the Act “may permit”... “the 
use of such land, building or structure for a purpose that in the opinion of the 
Committee, is similar to the purpose for which it was used on the day the 
by-law was passed or is more compatible with the uses permitted by the by-law 
than the purpose for which it was used on the day the by-law was passed 
... The zoning by-law of the City of Kingston first permits a grocery store 
in a “C” zone which is the most restricted commercial zone. A coin laundry is 
not permitted in this district. The next commercial zone is a “CC” zone which 
is less restricted than the ‘“C” zone but this does not include a coin laundry as 
a permitted use. The third commercial zone is a “D” zone which permits a 
number of service establishments and a coin laundry is a permitted use in such 
a zone. Those who drafted the by-law apparently believed it was reasonable to 
separate the uses in this fashion and the effect of this is to remove the use of 
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the coin laundry from the “C” and ‘““CC” commercial zones and to place it in a 
special type of zone. Because of the wide separation in uses between those 
permitted in the “‘C” zone and in the “D” zone in my opinion it would not be 
reasonable to conclude that the proposed uses are similar uses to a grocery 
store which is the purpose for which the subject property was used on the day 
the by-law was passed, or that the proposed uses are more compatible with the 
uses permitted by the by-law than the purpose for which the subject property 
was used on the day the by-law was passed. 


“For these reasons alone I believe that the decision of the Committee of 
Adjustment is correct.” 


Appeal dismissed: Silver, Donald, and the Committee of Adjustment of the 
City of Kingston, O.M.B. P-7827-68, 15th May, 1969. 
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Chapter XI 
Annexed Land — Which By-law Applicable 


Land Annexed From Township —- Lot Area Requirements in City 
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Land Annexed From Township — Lot Area Requirements in City — An 
appeal by the original applicant against the decision of the Committee of 
Adjustment dismissing his application for permission to erect a one storey 
dwelling on a parcel of land having a frontage of 105 feet and a depth of 
approximately 207 feet. 


The property is now within the City of Windsor and the “. . . situation is that 
under the former Sandwich East by-law this area was restricted as agricultural 
and residences permitted only on large parcels. Some time before annexation 
to the City of Windsor the council of the Township of Sandwich East passed 
a by-law to reduce the minimum requirement of lot area to 7,500 square feet. 
This by-law encountered a great number of objections for reasons which are 
not material here and because of the proximity of annexation nothing was 
done to obtain approval of the by-law and eliminate what is apparently an 
unfair condition. In this row of lots on the same street there are several houses 
constructed on parcels having a frontage of 105 feet and a depth of approxi- 
Muately 207M eCet ane 


The Board decided that “it would seem discriminatory to prevent the further 
development of this street in a similar manner. 


“I think it is preferable, however, if the Council .. . is given an opportunity 
to review this matter and determine whether it is proper to grant what would 
appear to be the required amendment, imposing, however, such conditions 
as the council might see fit.” 


Application adjourned to afford the present appellant an opportunity of 
applying to city council for relief. The Board to be advised as to the action that 
may be taken by the council and may then consider this application further 
as the circumstances warrant. 


Preussel, Manfred, and the Committee of Adjustment of the City of Wind- 
sor, O.M.B. P-1752-66, 9th December, 1966. 


Chapter XII 
Official Plan 


Non-Conformity with Official Plan — Creation of 8 Parcels by 4 Consent 
REVERATIC COM MMCd INE Ea I era eAGA cia. Ree cdalatitn. shame ets fie 


Official Plan and Actual Practice — Conflict between............ 
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Non-conformity with official plan — Crea‘ion of 8 parcels by 4 consent 
severances —- An appeal by the original applicant against a decision of the 
Committee dismissing an application for severance. 


“The appellant owns a tract of land of some 20 acres and has in the past 
obtained consents to sever three separate lots from his larger holding each of 
which lots has a frontage of about 80 feet and depth of some 200 feet lying 
on the east side of Blair Road in the Township of Elizabethtown. The apellant 
now wishes to sever a parcel of approximately 20 acres of land from the 
balance of his holdings which constitute a small tract of land lying between the 
parcel for which the consent is sought and Blair Road. Because of the loca- 
tion of the three lots previously severed if this appeal is granted the effect 
would be to create in addition to the severed parcel four separate small lots 
lying on the east side of Blair Road. The practical effect of a successful 
appeal would then be to create five separate parcels of land where now one 
exists. The end result would be that this appellant would have managed to 
divide his land holdings into eight separate parcels by means of four consent 
severances. 


“At the moment there is no land use by-law affecting these lands but appar- 
ently the township council is in the process of drafting such a by-law. The 
official plan of the township designates these lands as rural and the policy of 
the official plan in regard to such an area is that residential homes which are 
accessory to certain permitted specified rural uses will be allowed in a rural 
zone. 


“The appellant states that there is considerable strip development along both 
sides of Blair Road for its full length of 1,500 feet more or less and also on 
one side of an adjoining street. The appellant says that the small lots which 
would be created if this appeal were successful could be deemed to be infilling 
and further that there is little room for further residential development on 
Blair Road. Apparently most of the homes on Blair Road were built prior to 
the date of the official plan and only about three homes have been built since 
that time. It seems obvious that unrestricted strip development has been per- 
mitted in the past but I find this is no excuse for letting it continue. 


“I am of the opinion that to grant this appeal with the subsequent result of 
four small lots on Blair Road is a contravention of the intention of the official 
plan expressed aforesaid and for that reason I would recommend that the 
appeal be dismissed in accordance with subsection (a) of Section 28(4) of 
The Planning Act of Ontario. 
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Appeal dismissed: Schmitt, Henry, and the Committee of Adjustment of 
the Township of Elizabethtown, O.M.B. P-7211-68, 25th February, 1969. 


Official Plan and Actuai Practice — Conflict Between — The Committee 
granted, upon a condition, a consent to convey a parcel of land designated as 
agricultural in the Official Plan. 


“The lot with which this appeal is concerned has a width of 100 feet with 
a depth of 218 feet. Four lots, of almost the same size as the one in question, 
extend to the north of it and these were conveyed some time ago. Houses have 
been erected on two of these lots.” 


The Planning Board appealed on the basis that the conveyance a eelSsmOe 
in conformity with the Official Plan . . . Binbrook Section. The Official Plan 
states that one of the objects of the pian is to ‘maintain Binbrook as a rural 
township’. 


“The evidence showed that areas called “Village Residential Areas” are 
allocated and it appears to be the intention of this plan to confine the sub- 
division of land into urban lots to these Village Residential Areas.” 


Evidence was adduced that showed that a great many lots had been created 
outside of the Village Residential Areas. The Township was in an excellent 
position financially. 


The Board decided that “. . . further studies of the future use of land in 
this Township are imperative.” /t appears that there is some conflict between 
the intention of the Official Plan, which states that this Township is to be 
maintained as a rural Township, and the approval of conveyances of lots which 
are much smaller than those used for rural or agricultural purposes. 


Appeal allowed: Hamilton-Wentworth Planning Area Board and the Com- 
mittee of Adjustment of the Township of Binbrook, O.M.B. P-89-65, 30 Dec- 
ember, 1965. 


PART Ill 


SEVERANCE 


Chapter XIII 


Joint Application 
Severance Plus Variance 
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Application, Joint — Severance and Erection of Dwellings on Substandard 
Lots — An appeal by the original applicant against the decision of the Com- 
mittee of Adjustment refusing an application “.. . to permit the erection of two 
dwellings on Lot 1... and to subdivide the said Lot 1...” 


“This would appear to be two applications: one presumably to permit the 
erection of dwe!lings on lots of a size or shape that will not permit compliance 
with all the requirements of the by-law and also an application under Section 
26 of The Planning Act to permit the conveyance by metes and bounds of two 
parts of Lot 1. If the latter application needs to be made by reason of the 
| provisions of a subdivision control by-law in the township then in my opinion 
notwithstanding the lack of all necessary references to the statute this appli- 
cation should be treated as made under that section as well as under Section 
32b of The Planning Act. The record shows that the Planning Board of the 
Village of St. Clair Beach has expressed its opinion that the application might 
be granted if the dwellings to be constructed would in all respects comply with 
side yard, front yard and rear yard requirements of the zoning by-law and that 
the dwelling to be erected closest to Riverside Drive should be sited so as to 
face on Riverside Drive. The Planning Board made another stipulation that 
each of the lots in question would comply with the frontage and area require- 
ments of the zoning by-law, that is to say, that each lot would have at least a 
66 foot frontage and a minimum area of 7,500 square feet. 


“The last stipulation of the Planning Board could not be met since one of 
the lots would be slightly smaller than the minimum area of 7,500 square feet 
provided in the by-law. In my opinion if all the other requirements of the 
by-law can be met then the application for severance and the application for 
locating one building on each part of the lot after severance should be granted 
if substantial compliance with the side yard, front yard and rear yard require- 
ments of the by-law can be achieved, with the further condition that the 
dwelling to be erected on the northerly parcel should be sited so as to face 
Riverside Drive. 


“It will be for counsel to confer and determine the extent to which these 


requirements can be met.” 


Fasam, Bertha, and the Committee of Adjustment of the Village of St. Clair 
Beach, O.M.B. P-2127-66, 9th December, 1966. 


Application for consent resulting in variance — Companion application for 
variance required — An appeal by the city against a decision of the Com- 
mittee granting upon condition an application for a severance. 


83 


“The applicants to the Committee of Adjustment sought to sever a parcel 
of land from the balance of the applicants’ holding in a manner which is not 
relevant for the purposes of this report. 


“By-law 1967-121 of the City of Peterborough affects the subject lands and 
inter alia requires a minimum lot frontage of 330 feet. If the consent sought 
herein were granted the severed parcel of land would not comply with these 
provisions of the by-law and accordingly would be a variance for which an 
application for authorization of such variance should also have been made by 
the applicants to the Committee as a companion application to that for the 
consent severance. 


“It has been said in regard to similar matters in the past the Board will not 
be a party to any action which would result in a breach of a municipality’s 
by-law unless the Board has before it an application brought in the proper 
manner for an approval or authorization of non-compliance with the by-law 
where so permitted by law.” 


Appeal allowed: Application to Committee dismissed: Peterborough, City 
of, and the Committee of Adjustment of the City of Peterborough re an appli- 
cation by David Wilson and Harold Wilson, O.M.B. P-8884-69, 27th June, 
1969. 


Application, Joint, for Variance and Conveyance — Property not in Area 
of Sub-Division Control — Possibility that granting of Minor Variance in- 
fluenced by Conditions attached to Consent — An appeal by an objector 
against a decision of the Committee of Adjustment granting an application, 
subject to certain conditions, which would have the effect of authorizing a 
minor variance on the northern portion of the subject property and for a con- 
sent to the conveyance of the southern portion of the lot. 


The application made to the Committee of Adjustment was “to maintain 
existing dwe!ling having a minimum rear yard setback of 13.76 ft. in lieu of 
25 ft. required by the Zoning By-law and to create a building lot with a 
frontage on Bayview Avenue of 70.68 ft., rear width of 70 ft. Northern depth 
126.17 ft., Southern depth 115.96 ft. Total area of new subdivided lot, 8470 
Sq, ity 


“The application was granted by the Committee subject to certain conditions 
and it would appear from the nature of some of those conditions and the refer- 
ence “newly created lot” in condition numbered 4 that the Committee was 
intending to grant the application in total rather than the variance only. 
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“At the present time the subject lot fronts on Highland Crescent and the 
dwelling thereon also faces that street. If the southern portion is conveyed 
the side of the lot abuting Highland Crescent would become flankage and both 
the northern and southern portions would be deemed to front on Bayview 
Avenue. Moreover, that which is now the westerly side yard, measuring 13.76 
feet at its narrowest point, for the existing dwelling on the northern portion 
would become the rear yard for which the by-law requirement is 25 feet.” 


“The subject property is not within an area of subdivision control, and 
accordingly the Committee of Adjustment lacked authority to give consent to 
the conveyance and to impose conditions under subsection 9a of section 32b 
of The Planning Act. It is not possible to determine from the Committee’s 
decision whether its authorization of the variance was influenced by the at- 
tachment of conditions to a conveyance.” 


“Without any commitment to convey the land there is no variance from the 
by-law to be authorized for the subject parcel which meets all the require- 
ments.” 


“For these reasons I would allow the appeal and set aside the decision of the 
Committee of Adjustment without prejudice to a new application for author- 
ization of a minor variance in respect of the northern portion of the subject 
property provided that evidence be given at that time of an agreement having 
been entered into to convey the southern portion conditional upon the variance 
being granted with respect to the northern portion of the property.” 


Appeal allowed: Millar, Lorne Pearcy, and others and the Committee of 
Adjustment of the Borough of North York, re application by George W. 
Ferrier, O.M.B. P-6056-68, 28th August, 1968. 


Three applications with respect to one property — Severance and minor 
variance — An appeal by the original applicant against three decisions of the 
Committee with respect to one parcel of land having a frontage of 264 feet 
with an average depth of 203 feet and an area of 1.214 acres. 


“One appeal deals with an application for a severance and the other two 
are for variances. Since the appeals are with respect to one parcel of land, 
they were heard together. 


“The land in question is zoned R3, which permits a maximum of 8 dwelling 
units in a single mutliple dwelling. The orginial application to the Committee 
of Adjustment dealt with the erection of four buildings, each having 8 
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dwelling units as indicated by Exhibit No. 4 filed. This required the sever- 
ances applied for as well as the variances referred to above. 


“However, at the hearing, the applicants’ sole witness Mr. Uno Prii, Archi- 
tect, spoke unfavourably of the original plan placed before the Committee of 
Adjustment and introduced a new proposal filed as Exhibit No. 5 for which 
he expressed strong preference.” 


His evidence was that whereas the previous plan showed some of the 
buildings too close together and some requiring variances from the by-law, the 
new proposal has ample separation between the buildings and would have 
proper landscaping and tree planting. 


The evidence indicated that there was a steep rise from the south-west 
corner of Queen and Palmer Streets easterly along Palmer Street, and that in 
addition there was a grade, northward on Queen Street. The impact of the 
topography on the traffic flow appears to be serious, and especially so when 
related to 32 new dwelling units. 


Professor Norman Pearson’s evidence indicates that the neighbourhood 
surrounding the subject land consists mostly of single family dwellings with 
some exceptions where large houses were converted. His evidence was that the 
most appropriate use of the subject land was for single family development in 
keeping with the general character of the neighbourhood. This opinion was 
shared by the Director of Planning for the City of Guelph, who gave evidence 
that the Planning Department did not recommend the approval of the sever- 
ances and variances applied for. However, the land use designation is not a 
question in the application before the Board. 


Counsel for the applicants expressed their willingness to accept either of 
the proposals — Exhibit No. 4 or Exhibit No. 5. Because of the unfavourable 
evidence adduced by the applicants’ witness to the proposal in Exhibit No. 4, 
the Board also rejects the appeal. With regard to the second proposal (Exhibit 
No. 5), granting the severances required would necessitate a further applica- 
tion for variance to permit two buildings on one lot. Since no application for 
this variance has been made, the Board dismisses the appeal. 


Applications dismissed: Mencarelli, Mario, and Frank Santini and the 
Committee of Adjustment of the City of Guelph, O.M.B. R-2495-70, R-2496- 
70 and R-2497-70, 26th November, 1970. 
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Agricultural Use — Nursery — Must Comply With Minimum Lot Area For 
—- The subject property has an area of 3 acres. The appellant who does not 
own any adjoining lands wishes to sell the property and the prospective pur- 
chaser plans to erect a dwelling on it and to operate a nursery as well. 


“The zoning of the area is “A” — agricultural which requires a minimum 
lot area of 10 acres for agricultural uses and an area of 20,000 square feet for 
residential uses.” 


The Board agreed with the decision of the Committee that “the proposal 
does not agree with the requirements of the zoning by-law, which requires 10 
acres and the subject property is 3 acres in area.” 


Appeal dismissed: Lanooy, Cornelius M., and the Committee of Adjustment 
of the Township of West Flamborough, O.M.B. N-9917-65, 22nd October, 
1965. 


Farmhouse — Disposal of — Severance — An appeal by the original appli- 
cant against a decision of the Committee, given without reasons, refusing an 
application for severance. 


“Mr. Schumacher purchased a farm in 1959 of some 150 acres on which 
was located a farm house and a large modern dairy barn. Subsequently he 
purchased two adjoining parcels of land one of 30 acres and the other 100 
acres. The latter parcel was a complete farm and as such includes an 8 room 
frame farm house as well as an old barn. This gave the appellant a total holding 
of 280 acres more or less. 


“The evidence indicates that the frame farm house has been occupied by 
Mr. Schumacher and that the herdsman occupies the brick home on the 
original holding. 


“Recently the appellant purchased 300 acres in the Township of Oro and 
is in the process of buying another 100 acres which will give him a farm of 
approximately 400 acres in that Township. 


“It is the intention of the appellant to erect a modern home on the farm in 
the Township of Oro on which he intends to operate a buffalo ranch. He 
stated that he has no intention of selling the dairy farm located in Innisfil. 


‘‘An application was made to the Committee of Adjustment for a sever- 
ance of a lot which would allow him to dispose of the farm home in which he 
has been living. The lot in question would have a frontage of 566 feet and a 
depth of 178 feet or an area of 2.3 acres more or less. 
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“The application was refused by the Committee of Adjustment, however 
no reasons were given in the decision for such refusal. 


“Ryidence adduced on behalf of the township indicated that severances 
have been granted for lots 100 feet by 150 feet or in the alternative a 2 acres 
parcel for what was termed an estate. It was also pointed out that an attempt 
is being made in applications of this nature to discourage strip development. 


“In this particular instance, the lot proposed to be severed is actually in 
excess of the 2 acre requirement of an estate and the fact that the house already 
exists is placing no additional load on any services provided by the township. 


Appeal allowed: Schumacher, Engelbert, and the Committee of Adjustment 
of the Township of Innisfil, O.M.B. P-8239-69, 17th June, 1969. 


Farmhouse — Severance — Separa‘ion of Property from Farm — An 
appeal by the original applicant against the decision of the Committee dis- 
missing an application for a conveyance of part of a parcel of land 


“A farm property was sold by the then owner, Mr. C. Blake to Unsworth, the 
appellant herein. Unsworth, who has other property, has no need of the farm 
house on the property which he purchased from Blake, and Blake wishes to 
continue to live in it. An application for severance of a parcel with fr »ntage of 
100 feet and depth of 200 feet on which the house is situate, was made to the 
Committee of Adjustment which refused the application. The appeal to the 
Board is from this decision. It was proposed to sell this parcel containing the 
house to Blake and the applicant was willing to consent to a condition that no 
other severances would be granted from this lot for 10 or 15 years. It was 
argued that this would just have the effect of continuing an existing situation 
as far as occupancy was conce:ned. 


“If the application were granted there would of course be no assurance that 
the subject parcel would not be resold to some other person and it is not neces- 
sary that Blake be the owner in order to continue living there. I was advised 
that this was the first application to the Committee for a severance in a rural 
area and a favourable decision would no doubt be looked upon as a precedent 
to encourage others and so tend to defeat the underlying principles of good 
planning which should guide the development of the township.” 


Appeal dismissed: Unsworth, George and Pearl Unsworth and the Com- 
mittee of Adjustment of the Township of Sombra, O.M.B. P-1589-66, 29th 
March, 1967. 
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Farmhouse — Parcel upon which Erected — Separation from Farm — 
Validity of Regulation — An appeal by the original applicant against the 
decision of the Committee dismissing an application for a consent to the 
conveyance of a small parcel of land from a parcel of 69 acres. 


This land is farmed and there is one farmhouse and a garage on it. The 
property is serviced by a two inch watermain and electric power is available. 
“The existing farmhouse is some 16 years old and has been occupied by the 
appellant who now finds that it is inadequate for his family and consequently 
wishes to erect a new home to the east of the existing dwelling. He would sell 
the existing house on a parcel of land with a width of 100 feet by a depth of 
1S Ottec t=. 


The Committee refused the application, giving as its reason: 


“This type of severance would only apply if the farm were sold or by 
reason of age or disability the owner could no longer carry on the business 
of a farm.” 


“The evidence for the Township showed that the zoning of this land is 
Agricultural. This agricultural use zone does not include dwellings of an 
urban or suburban nature as permitted uses. Additional dwellings, on a farm, 
are a permitted use in this type of use zone but these must be for the housing 
of persons engaged in the operation of the farm. These regulations would 
permit this appellant to construct a new dwelling for his own use as he plans, 
but apparently would not permit the sale of the existing buildings.” 


“The evidence for the municipality also showed that studies have been 
completed as a step in the preparation of an official plan. These studies did not 
suggest any different land use regulations for this area than are in effect at the 
present time. In short, the municipality, maintains that rural uses are the only 
proper uses for this area now and for some time in the future.” 


The Board decided that “I do not believe that the appellant adduced evi- 
dence to show that these regulations are unreasonable and improper for these 
lands.” 


Appeal denied: Bordeaux Farms Limited and the Committee of Adjustment 
of the Township of Niagara, O.M.B. P-4403-67, 30th January, 1968. 


Housing — Residential Area Not Suitable For — Erection of Dwelling in 
Agricultural Area — An application was made for the approval of the con- 
veyance of a lot 100’ x 200’ to be used for a dwelling in an agricultural area 
beyond the limits of the “Village Residential” area. Application was supported 
by County Health Unit. Application approved by Committee of Adjustment. 
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Area Planning Board appealed the decision of the Committee. The principal 
reason for the appeal was the desire to maintain the intent of the official plan. 


Evidence was introduced by the applicant that the “Village Residential” 
area was not suitable for the erection of dwellings. The subject land was suit- 
able for housing. 


The Board commented that a re-study of the land use allocations might be 
advisable to determine whether or not the subject lands should be included in 
a “Village Residential” area and the official plan amended accordingly. 


Appeal granted: Hamilton Wentworth Planning Area Board and the Com- 
mittee of Adjustment for the Township of West Flamborough, O.M.B. 
N-9966-65, 27th October, 1965. 


Housing — Non-Farm — Confined to Areas Surrounding Existing Ham- 
lets — Desire to Live in Rural Surroundings — An appeal by the original 
applicant against a decision of the Committee dismissing an application for a 
severance. 


The applicant based his appeal on the following points: 

“1. That the land in question was suitable for the erection of a dwelling 
and that the soil was gravelly and ideally suited for the operation of a septic 
tank; and 

“2. The development of this lot for housing would not interfere with land 
used for agricultural purposes as it was partly in bush and had never been 
used for the growing of crops; and 

“3. The lot which he wishes to separate from his holdings has an area of 
4.2 acres, not the area referred to in the file; and 


“A All of the children who attend school from his area and from the 
Carlisle area attend the same school at Carlisle; and 


“5. In any planning programme for a municipality such as this provision 
should be made for people who wish to live in rural surroundings without the 
necessity of living on a bona fide farm.” 


Evidence for the municipality dealt with the need to prevent the construc- 
tion of housing on smaller lots scattered throughout the township and stated 
“the intent of the official plan is to confine such new housing to areas sur- 
rounding existing hamlets which are called settlement area . . . The policy of 
the official plan beyond the settlement areas is not to permit housing unless it 
would house persons directly connected with the operation of the farm on 
which it is located.” 
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The Board decided that “. . . the action of the council in regulating develop- 
ment in this fashion is not only reasonable but necessary in this type of rural 
township” and further stated “. . . it would appear that the land use control 


procedure that is being followed is well suited to the needs of the township .. .” 


Appeal dismissed: Neeb, Wayne, and the Committee of Adjustment of the 
Township of East Flamborough, O.M.B. P-1762-66, 25th November, 1966. 


Severance — Heavy demand for urban growth in rural municipality — 
Appeal by Minister — Concern arising from large number of consents — 
Appeals by the Honourable the Minister of Municipal Affairs with respect to 
certain decisions of the Committee. 


“The evidence in this matter shows that all of the lands which are the sub- 
ject of these appeals are parts of Township Lot 15 in Concessions 3 and 4 and 
that the proposed lots abut on the east side of the Township road shown on the 
plan which was filed as Exhibit 1. This Township road is an extension of 
Vincent Street in the City of Barrie which is some three miles to the south. 
The evidence also showed that the Minister of Municipal Affairs made this 
appeal because of concern arising from the number of consents to conveyances 
which were being given by the Committee of Adjustment of this Township. 
The total number of consents granted were given as 52 in the year 1965, 42 in 
the vear 1966, 47 in the year 1967, 148 in the year 1968 and 34 in the first three 
months of the year 1969. The evidence for the Minister showed, that in his 
opinion, growth on lots of this size in a township which is predominantly rural 
in character could sooner or later produce a type of development which would 
of necessity have to be annexed to the City of Barrie so that city services 
would be available to serve such development. These services do not exist in 
Vespra Township. Such an alteration in municipal boundaries would upset 
the calculations upon which the Official Plan of the City of Barrie is based. 


“It was argued for the Township that the evidence for the appellant was not 
necessarily valid for Vespra Township as it was based on conditions observed 
throughout the whole of the Province of Ontario. On the other hand there was 
no evidence to show that Vespra would fare any differently from any other 
rural township which allows this kind of growth. The Township Council is 
now considering the advisability of preparing an overall official plan and 
restricted area by-law to direct the land use development of the Township. A 
restricted area by-law that is presently in effect in this part of the township 
does not contain any control over land uses. It is a siting by-law which regu- 
lates the size of lots and the positions of buildings on such lots but does not 
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regulate the type of use which may be carried on, on any lot. From the evi- 
dence it appears that there is a continuing demand for lots in the township and 
the evidence of the Secretary-Treasurer of the Committee of Adjustment in- 
dicated that many enquiries as to severances were made to him and that all of 
the enquiries do not result in applications to the Committee of Adjustment. 
The figures quoted above could be increased by some 25%, if all such enquiries 
resulted in separations. A rural municipality which is experiencing this kind of 
demand for urban growth should, it would seem, undertake studies to deter- 
mine the effect of such growth on the economy of the municipality, to deter- 
mine the number of such non-rural units that can be safely absorbed in the 
economy and to determine where such units should be allowed to locate. 
Whether or not these studies are to take the form of an official plan and a re- 
stricted area by-law for the township is a decision that the municipal council 
must of necessity make. However the Board is of the opinion that the council 
should be aware of the effect of this type of development on the community 
and from the evidence the Board does not believe that it was shown that such 
studies have been carried out. For this reason the Board is of the opinion that 
the consents which are now before the Board are premature and these three 
appeals are allowed. 


Appeal allowed: Minister of Municipal Affairs and the Committee of Ad- 
justment of the Township of Vespra, re an application by Ron Kunce and two 
applications by Edgar C. Garner, O.M.B. P-7871-68, P-7872-68 and P-7873- 
68, 29th April, 1969. 


Severance of Large Parcels — Land used for Farming Purposes — Inter- 
ference with Property Rights — An appeal by the Corporation of the Town- 
ship against a decision of the Committee granting an application to sever a 
parcel approximately 145 acres into two or more or less equal parcels. 


“The Township Council appealed against this decision. The basis of its 
appeal is that it does not feel that severance should be granted in circumstances 
such as these unless it can be shown that the land will be used for farming 
purposes. There may be merit in this position although I can see a good deal of 
difficulty in ensuring that once the severance has been granted, the land will 
continue to be used for farming purposes. 


‘However, it seems to me that to seek to prevent a man owning 145 acres 
from severing it into two approximately equal parcels is too drastic an inter- 
ference with his property rights and I question whether such a severance into 
such large parcels interferes very much with any planning principle. 
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“I would therefore recommend that the appeal be dismissed. I would how- 
ever not want this to be taken as a precedent for an indiscriminate granting of 
severances. I think in this case the Committee considered the matter very 
carefully and concluded the severance should be granted and I think all such 
applications should have to be dealt with on a similar basis.” 


Appeal dismissed: Valley East, Township of, and the Committee of Adjust- 
ment of the Township of Valley East, re an application by Leopold Lauzon, 
O.M.B. R-1858-70, 28th July, 1970. 


Severance — Reduction of Parcel to Less Than Economic Unit — 
Present Use Considered — An appeal by the owner of a parcel of 44% acres 
of land against the dismissal of an application for permission to convey part 
of this parcel containing 37 acres. The owner proposed to retain 712 acres 
on which buildings are located. The parcel of 37 acres had 20 acres in grapes 
and the balance open. 


“The prospective purchaser is a farmer who own 27 acres and grows grain 
thereon for the raising of 700 pigs. It is his expressed intention to retain the 
grape vines on the subject parcel and to grow grain on the remainder for use 
in his present pig-raising operations for which he now lacks sufficient land. 
He has attempted to buy the whole of the property but has been able only to 
acquire the first right of refusal with respect to the remaining 7% acres.” 


“The owner’s reason for retaining as much as 7% acres is to keep sufficient 
land for a market garden operation such as the growing of corn and tomatoes. 
On the other hand, the retention of as much as 10 acres would cut into the 
vineyard and leave him about 20 rows of grapes which would not yield 
enough grapes for an economical operation. 


“The appeal is opposed by the Township on the ground that the property 
should not be reduced in size, that it is an economic unit as it now exists, and 
that if the conveyance is permitted, the remainder would be less than an 
economic unit. No evidence was given in respect of the characteristics such as 
location, climate, soil, size or other features which might be helpful in deter- 
mining what is or is not an economic unit in this area. Acreage required would 
vary also according to the type of operation carried on. 


“Tt should not be overlooked that Mr. Malloy could convey 34% acres with- 
out any necessity of seeking the permission of the Committee of Adjustment 
or this Board. The only question is whether conveyance of the additional 212 
acres is reasonable and does not affect adversely the public interest.” 


95 


The Board decided that “there was no clear evidence that this conveyance 
would be contrary to the public interest. On the other hand this acreage is not 
being fully utilized at the present time and if conveyed would be complemen- 
tary to and increase the efficiency of the farming operation being conducted 
on the lands opposite.” 


Appeal allowed: Malloy, John, and the Committee of Adjustment of the 
Township of Niagara, O.M.B. P-433-65, 14 April, 1966. 


Severance — Evidence concerning proposed use — Information vital in 
order for Board to exercise discretionary power — An appeal by the original 
applicant against the decision of the Committee dismissing an application for 
a severance to divide in half a parcel of land containing 100 acres. Evidence 
indicated that “there are a number of farms of a similar size surrounding the 
subject site, and there are a number of residential buildings on smaller lots as 
well which have sprung up over the last few years...” 


“The applicant and his two sons operate a vegetable garden business and 
the owner stated in his evidence that due to the lack of sufficient funds he is 
not able to purchase the necessary equipment to make the operation success- 
ful. At his age of 57 years, he does not wish to go into debt by means of a 
mortgage or otherwise to obtain the necessary capital. For these reasons, he 
is proposing to sell one-half of his holdings and pursuant to this desire he has 
received an offer to purchase on the severed parcel from one, Califanno. 


“The municipality opposes the appeal on the basis that the official plan 
which has now been approved by the Minister designates these lands as 
agricultural and indicates an intention to retain the agricultural nature of the 
area. There is presently no by-law regulating the use of the subject land al- 
though the municipality indicated that a planning study leading to such a 
by-law is presently in progress. It is expected that a report from the planning 
consultants will be available to council this month. It is always a difficult 
question to determine a size for a parcel of land which would constitute a 
suitable agricultural unit. The undisputed evidence of the applicant was that 
50 acres was sufficient in size for a vegetable garden business as he proposes, 
but on the other hand, it would not be large enough for a dairy business. How- 
ever, I am able to base my recommendation to the Board on this matter on 
another ground. 
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“The municipality indicated a serious concern regarding the use that might 
be made of these lands. There was no evidence before the Board on the pro- 
posed use and in fact Mr. Yake admitted that he had no knowledge concerning 
the intention of the purchaser. In order for the Board to exercise its discretion- 
ary power in granting a severance, such information is vital for the Board’s 
consideration.” 


Appeal dismissed: Yake, George, and Constance Yake and the Committee 
oj Adjustment of the Township of Whitchurch, O.M.B. R664-69, 17th Febru- 
ary, 1970. 


Severance — Assistance of Farmer’s Daughter — Accessory Use — Inter- 
Family Transaction — An appeal by the original appellant against the decision 
of the Committee dismissing an application to convey a lot having a depth of 
200 feet and frontage of 100 feet on a paved county road, to the daughter of 
the appellant. The daughter and her husband wish to construct a single family 
dwelling on the premises. The severance would leave the appellant with 72 
acres. 


The appellant indicated that ‘due to the age of his wife and himself they 
wish to have their daughter and her husband living near them because of the 
part-time assistance they can give during the busier farming seasons; because 
it is difficult . .. to take care of the farm house alone and she needs the assis- 
tance of her daughter; and also they do not wish the family to be separated. 
The evidence that the daughter helps her mother with the general housekeeping 
on the farm and assists in the evenings and on week-ends with the gardening 
during the busy seasons was not disputed. The daughter is presently employed 
in an office but intends to terminate her employment this spring if they are 
able to proceed with construction of a dwelling on this lot. It was also stated 
that no price was involved as the conveyance was to be a gift to the daughter. 
The report of the inspector for the Wentworth County Health Unit indicated 
that drainage was satisfactory and there was no reason on public health 
grounds why the proposed lot should not be approved for use as a residential 
dwelling.” The application was opposed by W. C. Nicholl of the Hamilton- 
Wentworth Planning Area Board on the grounds that it did not conform to 
the official plan, which designates this area as “Rural” which is defined as 
meaning “that the predominate use of the land shall be for agricultural pur- 
poses”’. “The Official Plan also states, however, that the rural category includes 
“residential development in accordance with clause (c) (4)” which reads as 
follows: 


“(4) The division of land pursuant to Section 26 of The Planning Act 
(“consents” or ‘“‘separations”) is contrary to the intent and purpose of this 
plan, save and except in any of the following cases and provided that such 
division is in keeping with the character of the rural area and is on a limited 
scale only: 

(i) for agricultural purposes 
(ii) inter-family sales 
(iii) for any development included within the definition of “Rural”. 


The Board stated “In my opinion, the conveyance sought here falls within 
the exception mentioned above as it is an inter-family transaction.” 


Under the zoning by-law, which had been given temporary approval by the 
Board, the lands are in an Agricultural Zone for which the permitted uses are 
“agricultural uses and buildings, and uses and buildings accessory thereto”. 


“According to the evidence . . . only one dwelling per farm is permitted 
under the zoning by-law because a parcel of land (a farm) is deemed to be one 
lot. This creates a problem since a farmer cannot erect a separate dwelling on 
the property for a hired man or married son or daughter employed full-time or 
part-time on the farm. It appears that the only solution for this is to obtain a 
severance of a lot upon which the second dwelling is erected. Although in 
separate ownership the lot and dwelling are then considered to be accessory 
to the agricultural use on the farm property.” 


Evidence was given that ‘“‘severances have been granted on several occasions 
for sons and daughters who assisted on the farm.” 


The Board decided that “. .. . The operation and maintenance of a farm 
house is a part of the farm operations and the assistance in that respect as 
well as the part-time assistance in the gardening operations should entitle the 
applicants to the same consideration as others have received . . . and the 
granting of this application would appear to be not inconsistent with the policy 
and practice .. . with respect to the interpretation of what is meant by “acces- 
sory” use in the by-law. 


Appeal Allowed: Bobor, Emerich, and Elizabeth Bobor and the Committee 
of Adjustment of the Township of Saltfleet, O.M.B. P-460-65, 3 May, 1966. 


Severance — Hardship created by Committee’s Refusal — An appeal by 
the original applicant against a decision of the Committee dismissing an appli- 
cation for a severance. 
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“The appellant purchased the subject lands, being a 10-acre parcel, in 1962 
at a time when the township’s subdivision control by-law affected this property. 
This property was unimproved until the summer of 1968 when the son of the 
appellant having obtained a building permit in June of 1968 commenced to 
erect a residence and at the date of the hearing was about half completed. 
It was the intention of the son and apparently also of the appellant that a 
2¥2-acre parcel of land surrounding the house would be conveyed by the 
appellant to his son. The Committee of Adjustment of the township however 
frustrated this intention by refusing to grant a consent to the severance of the 
smaller parcel of land from the larger. 


“Amendment Number 4 to the municipality’s official plan approved by the 
Minister in 1967 instituted a policy in regard to residential development in 
agriculturally zoned lands which includes the subject property. This policy is 
opposed to scattered residential development and ribbon development in agri- 
cultural areas and it further states that in regard to residential development 
infilling should be encouraged and residential development should occur in the 
vicinity of existing hamlets and urban areas. Should this appeal be allowed this 
policy would be contravened. Further, it is quite possible and indeed highly 
likely that some time in the future the appellant or his successor in title of the 
remaining 742-acre parcel of land would desire to build a residence with the 
result that two homes would exist where none had before. 


“T realize that in the circumstances herein an apparent hardship exists but 
only by reason of the actions of the appellant’s son and not because of any 
improper action by the municipality. Notwithstanding the circumstances herein 
I feel that this policy should prevail as it relates to the proper, orderly and 
economic development of the rural areas of the municipality.” 


Appeal dismissed: Hyrciuk, Michael, and the Committee of Adjustment of 
the Township of Darlington, O.M.B. P-7255-68, 17th January, 1969. 


Severance — Burdensome taxes — Second applica‘ion in short space of 
time — An appeal by the original applicant against a decision of the Commit- 
tee dismissing a request for severance of a parcel of land. 


“This is the second application made in a short space of time with respect 
to the severance of the subject parcel but in justice to the appellant it should 
be noted that upon seeking advice he desired to change the reasons advanced 
by the first application and was prevented by personal misfortune from at- 
tending the earlier hearing at which the Board without hearing any evidence 
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dismissed the appeal and awarded costs against the appellant. For these 
reasons I concluded that the appellant was entitled to receive full consideration 
on this appeal and the hearing was conducted as though no previous application 
had been made. 


“The appellant has owned and has resided for 10 years on a veteran’s land 
parcel on the first concession west of Don Mills Road and just south of 
Aurora Sideroad. Depending on what might be required for road dedication 
the parcel proposed to be severed would approach one and one-half acres in 
size and leave close to an acre for his own residence. 


“The only reason advanced by the appellant for this severance was the hope 
of relief from burdensome taxes and the assertion that there are now several 
small private holdings in the area. He admitted that, except for one small hold- 
ing north of him, he is surrounded by farm properties and that there are no 
services available or planned. 


“For the township, the clerk produced as Exhibit 2 a draft official plan 
which amply demonstrates the desire of the township to retain a rural atmos- 
phere and to encourage all residential development in the vicinity of hamlets. 
The reasons advanced by the appellant, in my opinion, offered the Board no 
jurisdiction for concluding that consent to a conveyance for residential use of 
these lands would be warranted...” 


Appeal dismissed: Scott, E. A., and the Committee of Adjustment of the 
Township of Whitchurch, O.M.B. P-6267-68, 29th October, 1968. 


Severance — Lands Separated by Road — Separate Parcels — The lands in 
question lay on both sides of a road. The lands to the east had an area of some 
140 acres and the lands on the westerly side of the road an area of 16 acres. 
The area was designated by the town as an area of subdivision control and 
zoned as “Agricultural”. 


Owner wished to create two building lots on the 16 acre parcel. The Com- 
mittee rejected the application on the grounds that the “proposed division of 
land is contrary to the policy laid down by the Official Plan of the Town of 
Oakville, which states that an owner must have 50 acres of land contained in 
a single parcel before a separation from that parcel would be permitted.” On 
appeal to the Board by a proposed purchaser of a lot which is part of the sub- 
ject lands, evidence showed that the property was operated as a farm and that 
the land on the west was used for pasture. Appellant argued that “the total 
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holding of 156 acres should be considered as one property, and that the official 
plan allows the creation of two lots as the total area exceeds 100 acres. 


“Counsel for the Committee argued that the land in question was a pro- 
perty having an area of less than 50 acres and the Committee could not approve 
of the application as the proposed separation was not in conformity with the 
intent of the Official Plan.” 


Appeal not allowed: Leslie, T. A., and the Committee of Adjustment of the 
Town of Oakville, O.M.B. N-9790-65, 22nd October, 1965. 


Severance — Infilling — Gross Violation of Subdivision By-law — An 
appeal by the original applicant against the decision of the Committee dis- 
missing an application for a severance. 


“According .. . to the evidence adduced the appellant had sold the north- 
westerly corner of his farm . . . to his son-in-law some seven years ago. This 
parcel has a frontage of about 165 feet on the... Concession Road by a depth 
of 300 feet and is flanked on the west by a county road. Three or four years 
ago he sold a second parcel lying several hundred feet east having a frontage 
of 145 feet on the same concession road and the same 300 foot depth. 


“About two years ago he sold a third parcel which has a frontage of 580 
feet on the same concession road and to the same depth. This parcel abuts on 
the west side of the second parcel. 


“Lying between the first and third parcels is an unsold parcel of undeter- 
mined width but apparently having a frontage of 500 feet more or less. 


“The appellant now wishes to sell the easterly 350 feet of this parcel and to 
transfer the remaining 150 feet more or less to his son-in-law to be joined to 
the parcel which the latter already owns. There was some indication that 
permission for such a severance was granted several months ago but the 
transaction has not yet been completed. 


“The township has a by-law of subdivision control passed in 1956 or 1957 
which would be at an earlier date than any of the transfers mentioned above. 
The appellant is fully aware of the intent of this by-law but evidently is not in 
sympathy with it.” 


The Board stated that “In my opinion the best that can be said for the appeal 
is that it would allow for infilling of the vacant frontage but even this con- 
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tention is very weak in view of the parcel lying between that which is the subject 
of this appeal and the parcel owned by the appellant's son-in-law, being still in 
the appellant’s ownership. It is my further opinion that the Committee of 
Adjustment and its predecessors have been most lenient in granting the trans- 
fers that they have and it would be a gross violation of the intent of the by-law 
if any more were granted.” 


Appeal dismissed: Yake, Wellington A., and the Committee of Adjustment 
of the Township of Uxbridge, O.M.B. P-1799-66, 6th January, 1967: 


Severance Refused — Expenses Incurred After Council’s Approval — 
Reference By Minister — An application for consent to convey a parcel of 
land containing one and a half acres located on the south side of highway 
No. 7 about half way between the Village of Rockwood and the City of 
Guelph. 


The application was referred to the Board by The Honourable the Minister 
of Municipal Affairs upon the request of counsel for the intended purchaser. 


“The evidence was that the lot was well wooded containing some 30 hard- 
wood trees which formed part of a large area of bush extending eastward from 
the proposed lot. For this reason it was not suitable to cultivate although the 
land to the west of the proposed lot, which also is in the ownership of the 
Keans, is cleared and cultivated. The total holding of the Keans was said to be 
100 acres and this would be the first severance. 


“The applicant has expended considerable effort and money towards secur- 
ing the severance. After approaching the council with a plan of survey for a 
square lot containing the 112 acres, council requested that he change the depth 
for planning reasons, which he did, and by resolution . . . on March 14, 1966, 
council agreed to the conveyance. An entrance permit was obtained from the 
Department of Highways, an approval of the lot under The Veterans’ Land Act 
was obtained as was also the approval of the Ontario Hydro and the County 
Health Unit. To date the out of pocket expenses for surveying, plans, V.L.A., 
hydro, etc., including a deposit of $500 on the lot, amount to around $2,000 
which would appear to be a complete loss if the severance is not obtained and 
the house — estimated to cost about $20,000 — built. These expenses, exclu- 
sive of surveying, were incurred only after the council had indicated approval. 


“No one appeared at the hearing in opposition to the application. 
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“From the point of view of both buyer and seller there is no doubt that the 
proposed location is a very desirable one and I am satisfied that Mr. Dudnick 
has acted in good faith throughout. Having secured all the necessary local 
approvals he felt he was safe in proceeding to the extent he did, relying on the 
fact that similar applications had heretofore been favourably dealt with. How- 
ever natural this may be, there is a clear indication from the correspondence 
in the file that he had received warning that the first essential was the severance 
and since he did not take the necessary steps to find out if it would or would 
not be granted he has only himself to blame if he now finds himself in the 
position of having spent a considerable sum of money to no purpose.” 


The Board decided: “In an application such as this where there is no objec- 
tion on the part of any local authority or individual, I am satisfied to rely on 
the widespread experience of a large number of municipalities that strip 
development such as the evidence indicates has occurred here, and such as 
would be encouraged if this application were approved, is detrimental to the 
welfare of the municipality as a whole.” 


“It was indicated that the township has engaged planning consultants who 
are now studying the township and will eventually produce plans and by-laws 
to govern the development of the area. It is to be expected that these will set 
some standards for the control of development such as is proposed here. Until 
such time as the township has these controls there is no protection for anyone. 
I do not believe that applications such as this should be approved . . .” 


Application refused: The Minister of Municipal Affairs. A reference by, re 
an application by Peter Dudnick, O.M.B. P-2070-66, 8th December, 1966. 


Severance Refused — Land treated separately for many years — Separately 
taxed — An appeal by the original applicant from a decision of the Com- 
mittee refusing to grant an application for consent to the conveyance of a parcel 
of land. The applicant desires to sell a contiguous parcel of land “described as 
9/2 acres in the application to the Committee of Adjustment but subsequently 
to their decision as 12.382 acres.” 


“On behalf of the appellant and purchasers, evidence was submitted and 
arguments presented to warrant the approval of the severance. It was asserted 
that although the severed property was contiguous to the remainder, it had for 
many years been treated separately by deed description; was separately taxed; 
and was physically separated by a creek, swamp and fence. The purchasers 
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stated that it was their intention to continue to use the parcel for pasture pur- 
poses and to erect a residential dwelling thereon. It was alleged that the trans- 
action had been completed after receiving misleading information from 
municipal officials that there was no hindrance in accomplishing their purpose. 


Neighbours appeared in support of the application. Counsel submitted that 
the utilization of this lot would be a continuation for farming purposes; repre- 
sented an infilling; and was not contrary to the intent of the official plan. 


“The municipality’s representatives are opposed to the application being 
approved because in their opinion it represents strip development, and the 
reason why the official plan was adopted and approved in June, 1969. It was 
stated that such position was consistent with the more recent attitude of the 
municipal council in limiting such severances. An implementing zoning by-law 
is now being processed. The property fronts on a poor gravelled road. The 
subject parcel is good farm land, and was farmed in conjunction with the home 
parcel for many years. It was submitted that there could be no assurance that 
the severed parcel would continue to be farmed or that there would be no 
demand for additional municipal services. 


“I am of the opinion that the appeal should be dismissed. The Board should 
only deal with what was before the Committee of Adjustment which was a 
parcel of land being 9% acres. I am of the opinion that what is proposed 
amounts to strip development and contrary to the declared policy statements 
in the Official Plan recently approved. There is a history of many land sever- 
ances in the general area which the municipality by this enactment has shown 
it does not want to allow to continue. I can accept the fact that the purchasers 
are bitter about the situation apparently believing that nothing stood in their 
way, and that now recriminations are forthcoming. Be that as it may, the Board 
must consider the public as well as the private interest, and in these circum- 
stances the fact that the transaction has been completed can have no bearing 
upon the merits of the application. Irrespective of the expressed intentions of 
the purchasers, the land severance once approved could be utilized for other 
purposes if not by the present purchasers, then by subsequent owners.” 


Appeal dismissed: Reynolds, Gerald, and the Committee of Adjustment of 
the Township of Innisfil, O.M.B. P-8848-69, 16th July, 1969. 
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Chapter XV 


Industrial Use — Severance 
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Severance — Appeal by Council — Committee Decision Upheld ............ 
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Hydro Right Of Way Affecting Set-Back — Land Impractical For Heavy 
Industrial Use — Possible Light Industrial Use — An appeal by the township 
against the decision of the Committee granting an application for consent to 
convey part of a lot. The appeal was made on the premise that the severance 
contravenes the Zoning By-law and the Official Plan. 


“The subject land, though zoned rural, cannot meet the frontage require- 
ments for residential use.” 


An exhibit filed showed the property containing 6.41 acres and an additional 
82 acres in the same ownership to the south of the old New York Central 
Railroad right-of-way. “This easement of 80 feet has for the last two years 
been in the ownership of the Cntario Hydro Electric and in the opinion of the 
applicant it prejudices the use of the subject land industrially when the sever- 
ance is considered in relation to the 500 foot set-back requirement for heavy 
industry.” 

The Board stated “after hearing the evidence adduced and persuing the 
decision of the Committee of Adjustment, I am led to the irrevocable con- 
clusion that its reason for approving the conveyance was based on an inade- 
quate knowledge of the official plan and the industrial land use requirements 
of the Zoning By-law which would apply to these lands when wholly zoned 
to industrial use. In the first instance the official plan does not designate the 
subject lands as heavy industrial, but as is usual in such matters, the reference 
is merely to industrial. Out of this misunderstanding, an assumption was made 
by the Committee that if the lands were later zoned in conformity with what 
they believed would be heavy industrial Official Plan designation, the owner 
would have no depth upon which to erect an industrial building after the 500 
foot setback required in the by-law was provided for. In actuality, the zoning 
by-law makes provision not only for heavy industrial use, but light industry as 
well, and the latter use provides for a minimum of 40 feet front yard and 75 
feet when on the opposite side of the street there is located a residential zone. 


“It is quite clear that a potential purchaser of these lands for light industrial 
uses would not be faced with the requirement of a 500 foot set-back, but one of 
considerably lesser dimensions leaving sufficient land in reserve north of the 
Hydro right-of-way to erect a building. 

“The municipality has indicated its willingness to zone the subject land for 
light industrial use in conformity with the Official Plan at any time there is a 
demand for such property .. .” 


Appeal allowed: Moore, Township of, and the Committee of Adjustment of 
the Township of Moore, P-541-65, 3 May, 1966. 
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Severance — Appeal by Council — Committee Decision Upheld — An 
appeal by the Town of Preston against the decision of the Committee granting 
upon conditions an application for the severance of a corner lot having a front- 
age of 150 feet on Eagle Street and a depth of 285 feet abutting Industrial 
Drive containing 0.981 acres. The lot does not offend against the zoning by-law 
in any way. The Committee granted the application subject to certain condi- 
tions which are not specifically part of this appeal. 


“Industrial Drive is the main road leading into the industrial basin in which 
the land is situate and according to a traffic study just completed, Eagle Street 
will become a major traffic artery when the relocation of Highway Number 
8 is completed, a change which is planned for the near RUC 


“The evidence indicated that the council felt that a more desirable develop- 
ment would result if the whole of the parcel, 12 acres, were retained as one. 
At the present time the remaining 11 acres are under option.” 


“In view of the fact that the proposed severance conforms in all respects to 
the requirements of the zoning by-law and there being no contention that the 
development of the area is in any way premature at this time, I am satisfied 
that the decision of the Committee is a proper one...” 


Appeal dismissed: Preston, Town of, and the Committee of Adjustment of 
the Town of Preston, re application by Preston Sand and Gravel Limited, 
O.M.B. P-5754-68, 27th June, 1968. 
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Chapter XVI 


Residential Use — Severance 


Infilling Between Existing Lots in Designated Settlement Area — Future 
Streets Considered — Plan of Subdivision Required ........................ 110 
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Infilling Between Existing Lots in Designated Settlement Area — Future 
Streets Considered — Plan of Subdivision Required — An appeal by the 
County of Wentworth and by the original applicant against the decision of the 
Committee of Adjustment which approved the separation of one lot but not 
three as requested. The decision stated “. . . that no further separations from 
this holding should take place unless by means of a plan of subdivision.” 


“The evidence showed that the appellant in these proceedings owned about 
33 acres of land on the west side of Centre Road in the Hamlet of Carlisle. 
Centre Road is one of the main north-south routes in the area and also forms 
one of the principal streets in the hamlet. The file shows that the applicant had 
sold off three lots fronting on the west side of Centre Road some years ago 
before a by-law of subdivision control was applied to these lands. In selling 
off the lots this owner retained a 66 foot strip intended to be used if necessary 
for a street to give access to the lands which lie behind the frontage. The 
owner now wishes to sell a further three parcels or lots which are to the south 
of those sold before and there is a strip of land approximately 100 feet in 
width between these lots. This extends from the Tregunno home and farm 
buildings to the west side of Centre Road. The lots in question would have an 
area of approximately 15,400 square feet and if sold would be used for the 
erection of dwellings. 


“The official plan which affects these lands requires a future right-of-way 
for Centre Road of 100 feet. Its present width is 66 feet. 


“The evidence showed that the township in an effort to control the type and 
location of future land use in the official plan has designated areas surrounding 
the existing hamlets as settlement areas. The intent of the official plan is to 
channel future urban growth into such settlement areas rather than to permit 
it in the agricultural areas beyond. Mr. Tregunno’s property is practically in the 
centre of one of these settlement areas at Carlisle. It was argued on behalf of 
Mr. Tregunno that the action of the Committee of Adjustment in requiring a 
plan of subdivision was unreasonable as the proposed lots were merely an 
infilling between existing lots of similar characteristics. It was also maintained 
that it was unreasonable to put an owner to the expense of preparing and hav- 
ing registered a plan of subdivision under these circumstances. It was also 
contended on behalf of the owner that the development had occurred in such 
a way along his frontage as to leave three large areas which could be used for 
future streets to give access to streets which would serve the lands in the rear 
if it were ever decided to subdivide these and it was stated that the owner has 
no intention of proceeding with the subdivision of the lands in the rear. The 
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evidence for the municipality indicated that it was felt desirable to now secure 
a plan of subdivision which would reveal topographic and other information 
which would permit the planning authorities to determine the feasibility of 
constructing future streets into the rear of this property. If a plan of subdivision 
is registered an owner is required to dedicate land as specified in section 28 (5) 
(a) of The Planning Act, R.S.O. 1960, c. 296. In addition to this the owner 
is required to deposit a sum of $300 per lot as a capital improvement fund and 
where lands abut on an important street land would also be required for road 
widening. 


“The owner stated that he would be prepared to give a 10 foot strip for the 
widening of Centre Road. However, the official plan of the municipality 
apparently requires a future right-of-way width of 100 feet. It would seem that 
a dedication of 10 feet added to the present right-of-way and presuming an 
equal dedication on the opposite side would not produce a right-of-way in 
conformity with the requirements of the official plan.” 


The Board decided that the controls referred to appeared to be reasonable 
to control the future development of the township and commented further that 
while the owner argued that the existing frontage of his property contained suf- 
ficient land which would be held by him to provide for future streets, the town- 
ship and the owner had no evidence to indicate that such land reserved for 
future streets would be adequate. 


“T believe that the policy of the municipality in requiring plans of subdivision 
in connection with the creation of lots, such as happened in this case, is reason- 
ables 


Appeal dismissed: Wentworth, County of, and David Tregunno and the 
Committee of Adjustment of the Township of East Flamborough, O.M.B. 
P-1753-66, 30th November, 1966. 


Increase in Run-off caused by erection of Dwelling — Aggravation of Pre- 
sent Drainage Problem — An appeal by one of the original applicants against 
a decision of the Committee dismissing an application for a severance of a 
parcel of land. registered on a plan known as Clearview Estates Survey. From 
the evidence it appeared that while this proposed lot would be smaller than 
some of the lots in the survey, it would also be larger than some of the lots in 
the immediate area. It was also shown by the evidence that the proposed lot 
exceeds the minimums required by the zoning by-law which regulates this part 
of the township. 
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“The objections filed at the hearing related principally to the fears that 
present drainage problems would be aggravated and that the addition of even 
one septic tank would have an effect on the drain2ge conditions in the area and 
that the character of this part of the subdivision would be adversely affected 
because of the increase in intensity of use which would result from erecting 
a house on a lot of the size that is proposed.” 


“TI have some doubts as to the suitability of the land for the purpose intended. 
The proposed lot exceeds the standards laid down in the zoning by-law and it 
would also appear that the size of this lot would be in keeping with the area 
as there are a number of lots which are smaller, in this part of the subdivision. 
I am concerned however about the evidence respecting drainage problems in 
the area particularly the evidence of one of the objectors, Mr. David Mount, 
who is a registered professional engineer and who stated that the erection of a 
dwelling on this lot would increase run-off from the lot in question by some 51 
per cent. Mr. Mount also raised some objection to the proposed installation of 
disposal beds, firstly, for the proposed lot and secondly, for the land on which 
the existing house would remain as the tile bed for this property now 
encroaches on the lot which it is proposed to create. However, Mr. Fines stated 
that he had secured advice from a building contractor who advised him that the 
two disposal beds could be arranged each on its appropriate lot and I note that 
there is a letter on file from the Medical Officer of Health which approves the 
application. Because of the evidence as to drainage in the area I do not feel 
that I can recommend that the appeal be allowed...” 


Appeal dismissed: Fines, Wilbert W., and the Committee of Adjustment of 
the Township of Lancaster re application by Wilbert W. Fines and Elinor E. 
Fines, O.M.B. P-5497-68, 16th July, 1968. 


Orderly Growth — Premature Development — An appeal by the original 
applicant against a decision of the Committee dismissing an application for 
consent to the conveyance of two parcels of land and a request for a variance 
from the requirements of the by-law to permit the erection of one single family 
residence on each of the lots to be created. 


“It should be said here that the applicant has previously submitted the matter 
to the Planning Board and municipal council by way of a by-law amendment 
application and it was refused. The subject lands are only part of a much 
larger holding the bulk of which is undeveloped due no doubt to the lack of 
municipal sewers in the immediate area. While it is quite true that in the past 
development in the general area has taken place on the basis of service by 
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septic tanks on lots of great depth, it was the evidence of the principal planner 
for the Scarborough Planning Board that sewers are now installed 400 feet 
north of Sheppard Avenue and as a planner he is of the opinion that septic 
tank installation should not be permitted with sewers, as he puts it, just around 
the corner. He is also of the opinion that the whole of the lands should be 
developed at one time rather than the piecemeal development proposed. The 
possibility exists, he testified, that, if finances permit, the demands of develop- 
ment may bring sewers to the subject area in 1968 or 1969, and perhaps sooner 
if the anticipated development of higher density proceeds south of the holdings 
of the appellant. In his opinion a reasonable possibility exists that all of the 
lands held by the appellant may be put to a more intensive development than 
single family housing after appropriate studies are made.” 


“The Committee of Adjustment in dealing with the matter before it states 
quite clearly in the decisions rendered that services for these lands are available 
in the foreseeable future and their development upon septic tank servicing is 
premature.” 


The Board stated “Despite all of the learned dissertation upon the subject 
which I do not find necessary to reiterate, the Committee of Adjustment, in 
basing its refusal main!y upon the fact that the application is premature in that 
a proper municipal sewer service can in the reasonable future be made avail- 
able to these lands, acted properly and within the concept as set forth in section 
28, subsection 4(b) and (h). Surely the whole purpose of The Planning Act 
is to provide for the orderly growth and development of the municipalities 
within the Province upon proper and efficient municipal services wherever 
this ideal is capable of attainment.” 


Appeals dismissed: Wilson, Allan C., (In Trust) and the Committee of 
Adjustment of the Borough of Scarborough, O.M.B. P-5627-68 and P-5628-68, 
30th May, 1968. 
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Chapter XVII 


Resort Property — Severance 


Reservation of Walkway to Provide Access to Beach — Development of 
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Reservation of Walkway to Provide Access to Beach — Development of 
Other Lands Considered — An appeal against the decision of the Committee 
dismissing an application for a conveyance of part of a parcel of land. 


The subject parcel has dimensions of 120 ft. in width and a depth of 236 ft. 
on one side and 244 ft. on the other. The property has frontage on Lake 
Simcoe. The application to the Committee was made necessary by the fact 
the owner wished to reserve a 7 ft. walkway on the south side of the parcel 
to provide access to the beach for potential users of the larger block to the 
rear, also owned by the applicant. “At the present time there is situate on the 
latter parcel a small cottage. The land for which consent is sought, however, 
contains thereon a farm residence described and used as a summer hotel, and 
certain cabins all of which have been used commercially on the site for many 
years. At the present time one reading has been given to a by-law of the 
corporation which would zone the subject and others lands for residential use 
only.” 


“Vigorous opposition to the appeal was raised by many ratepayers residing 
in the summer cottage community on the beach. It is their evidence that except 
for the present commercial use on the parcel for which conveyance is sought 
all other lands are residentially used by the individual owners. There is great 
concern that the establishment of the 7 ft. walkway would provide access from 
the larger block to the rear thus interfering with the residential amenities 
presently enjoyed by the cottagers who possess properties ranging in value from 
$10,000 to $25,000.” 


The Board decided that “the appellant is seeking to have the best of two 
worlds. It would not appear desirable in the interest of sound planning to grant 
a conveyance which would in effect establish a 7 ft. walkway to service lands 
to the rear.” 


Appeal dismissed: Cro, Georgina, and the Committee of Adjustment of the 
Township of Thorah, O.M.B. P-244-65, 22 April, 1965. 
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Uncertainty surrounding development of land — Plan of subdivision re- 
quired — An appeal by adjacent property owners against a decision of the 
Committee granting an application to sever a parcel of land of some 12.2 
acres. “The lot proposed to be severed runs along the frontage of the applicant’s 
total holding on a street which is known locally as Maurice Road and is clearly 
delineated on a plan of survey filed as Exhibit 1 at the hearing. The survey 
also indicates three separate rights-of-way which Mr. Maurice would retain in 
order to give him access to the interior of his remaining property. The applica- 
tion was granted by the Committee of Adjustment which also indicated in the 
decision that the intended purchaser was buying the property to subdivide the 
land into summer cottage lots. 


“The instant appeal is taken against that decision. 


“Counsel for the appellant did not call any evidence but relied entirely upon 
argument made. 


“Mr Steele pointed out that because of the fact that the municipality does 
not have a zoning by-law a plan of subdivision is a prerequisite for this parcel 
of land. 


“The Board feels that it must accept this argument in view of the uncertainty 
which surrounds the development of the land. Under the existing circumstances 
there is no guide as to lot sizes or uses which would result in subdividing the 
parcel of land or for that matter whether the_proposed rights-of-way are pro- 
perly located in relation to the remainder of the interior lands which the owner 
proposes to retain. 


“In all the circumstances, therefore, the Board feels that such a severance 
is premature...” 


Appeal allowed: Committee decision set aside: McKinnon, John S., and 
others and the Committee of Adjustment of the Township of Tiny re an ap- 
plication by Gerard Maurice, O.M.B. P-8202-69, 14th April, 1969. 
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Chapter XVIII 


Conservation Use — Severance 


Topographical and Soil Conditions Considered — Land Suitable for Con- 
servation Use 
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Topographical and Soil Conditions Considered — Land Suitable for Con- 
servation Use — An appeal by the original applicant against the decision of 
the Committee refusing an application to sever a lot having a frontage of 215 
feet and a depth of 132 feet from a parcel of 8.33 acres of land. 


“The proposal is that this lot will be given by the owners to their son who 
may at some time build a home on it and will relieve the father from paying 
the local improvement cost of $251.67 charged to this frontage because of the 
improvements recently made on Locks Road. The property has been in the 
present ownership since 1945. The proposed lot on the west side of Locks 
Road is separated by a ravine from the balance of 8.33 acre parcel and the 
land slopes westerly from the road to a depth of 25 to 30 feet at the rear of 
the lot. There are other residential homes on some of the property fronting on 
Locks Road.” 


“In an attempt to make this lot usable for residential purposes the front of 
the lot has been filled and this fill extends to about 40 feet from the road on the 
southern portion of the lot.” 


“Evidence adduced by the city in opposing this application indicates that 
the land use in this area has been under study for quite some time. A more 
recent study indicates that it should be retained for conservation use, and that 
the soil is quite unsuitable for building as evidenced by the serious difficulties 
which the city experienced in installing the services on Locks Road. There is 
evidence that homes built to the south have a tendency to slip causing serious 
cracks in the foundations and walls, that an application for a subdivision 
development to the south of this property had been refused because of the 
topographical and soil conditions, that there are other land holdings immedi- 
ately abutting the subject property which would be required to apply for the 
right to develop a subdivision and it would be unfair to permit a severance on 
the subject lot.” 


The Board expressed its sympathy for the present owner “because of the 
local improvement cost he is now required to bear” but decided in light of the 
evidence that no immediate use is proposed for the severed lot; the studies being 
made and the questionable soil conditions and depth of the ravine, that “in the 
interest of proper development in the area this application should be refused.” 


Application refused: Doroshenko, Daniel, and the Committee of Adjustment 
of the City of Brantford, O.M.B. P-4758-67, 30th January, 1968. 


Chapter XIX 


Holding Zone — Severance 


Severance — One Acre From Two Acre Parcel — Holding Zone 
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Severance — One Acre From Two Acre Parcel — Holding Zone — An 
appeal by the original applicant against the decision of the Committee dismis- 
sing an application for consent to severance of one acre, having a frontage of 
165 feet and a depth of 265 feet, from a two acre parcel located on a highway. 


“The development in the area is a mixture of commercial, residential, agri- 
cultural and industrial. It might be described as a typical highway sprawl.” The 
subject land is zoned Agricultural and the Board was informed that this zoning 
will act as a holding zone until the future development of the area abutting the 
highway has been established. The proposed severance would not conform to 
the existing by-law. 


Appeal dismissed: Radford, George E., and the Committee of Adjustment 
of the Township of West Oxford, O.M.B. P-1750-66, 30th December, 1966. 


Chapter XX 


Annual Limitation — Severance 


Annual Limitation on Severances Per Owner — Welfare of Future Inhabi- 
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Annual Limitation On Severances Per Owner — Welfare of Future Inhabi- 
tants Considered — An appeal by the Planning Board on the grounds that to 
grant the severance of a parcel of land in the township would not be in accord 
with the plan of development intended by the Official Plan adopted by the 
Township Council. The Official Plan contains a statement of policy which 
would limit severances to one per year per owner. 


“This was no doubt intended as a guide to itself when control of severances 
was in the hands of the Planning Board but it nevertheless appears to conflict 
with another stated policy which is to retain the general agricultural character 
of the township and to limit urban type development to certain defined areas. 
The subject property is not in one of these areas.” 


Earlier, applications by the owner to the Planning Board, made before the 
legislation giving the Committee of Adjustment jurisdiction over severances 
came into effect, had been refused. 


“While under the legislation, the Committee of Adjustment now has juris- 
diction over severances, it is nevertheless required to give consideration to the 
matters set forth in Subsection (4) of Section 28 of The Planning Act. One of 
these is the welfare of the future inhabitants of the township and the Board is 
far from satisfied that the almost indiscriminate granting of severances based 
on a stated policy of one per owner per year is conducive to this welfare.” 


Appeal allowed: Hamilton-Wentworth Planning Area Board and the Com- 
mittee of Adjustment of the Township of Beverly, O.M.B. N-9985-65, 24 
January, 1966. 


Chapter XXI 


Twenty-One Years Lease — Severance 


Committee — No Reasons given by, for granting Severance — Twenty- 
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Consent to Lease for more than Twenty-One Years — Plan of Subdivision 
Required — Construction of Movie Theatre — Dedication of High- 
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Committee — No Reasons given by, for granting Severance — Twenty-One 
Years Lease — An appeal by the Minister against a decision of the Committee 
granting an application for the severance of a parcel of land having dimensions 
of 110’ by 200’ which is occupied by a frame dwelling which is about three 
years old. “The occupants of the property are Mr. and Mrs. Edward Schmidt. 
Mrs. Schmidt was the applicant to the Committee of Adjustment for a consent 
to the severance of this land which was considered by the Committee which 
granted the application and apparently did not give any reasons for this. This 
appeal was then launched.” 


“Evidence in this matter showed that a development company known as 
Meadows Land Development Company Limited had been engaged in develop- 
ing this area for several years. They had made several applications for approval 
of plans of subdivision and only a few of the lots involved in these applica- 
tions have actually been included in plans which were approved and registered. 
The subject lands were included in a plan covering a large area which is 
shown outlined in blue on Exhibit 1 which was submitted to the Honourable 
the Minister of Municipal Affairs for approval in the year 1967 and such ap- 
proval was not given. 


“Mr. and Mrs. Schmidt leased the subject land from this development 
company for a period of 21 years less one day and in their evidence advised 
the Board that the development company has assured them that the deed 
would be forthcoming. They proceeded to secure a building permit and erect 
a dwelling which is served by a well and septic tank. Mr. and Mrs. Schmidt’s 
evidence was that the installation of the septic tank was approved by the 
appropriate health unit and that the installation of it was inspected. 


“It seems clear that The Planning Act gives the Committee of Adjustment 
the power to give consents of the type sought by the Schmidts only where the 
Committee is satisfied that a plan of subdivision under section 28 of The 
Planning Act is not necessary for the proper and orderly development of the 
municipality. The evidence was that a number of applications for the approval 
of plans of subdivision in this area had been made and that most of these had 
not been approved. The subject lands are within the boundaries of a plan 
which was not approved. In evidence it was stated that residential develop- 
ment in this area was not desirable. Under these circumstances, it would not 
seem reasonable for a Committee of Adjustment, or this Board on an appeal 
from a decision of a Committee of Adjustment to grant such a severance.” 


Appeal allowed: Minister of Municipal Affairs and the Committee of Ad- 
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justment of the Township of Tay, re an application by the Meadows Land 
Development Company Limited, O.M.B. P-7811-68, 10th November, 1970. 


Consent to Lease for more than Twenty-One Years — Plan of Subdivision 
Required — Construction of Movie Theatre — Dedication of Highway — An 
appeal by certain objectors representing the Cornell Ratepayers’ Association 
against a decision of the Committee granting upon conditions an application 
for the consent to lease for more than 21 years an irregular parcel of land. 


“The applicant proposes to construct a movie theatre on the property in 
question which use is in conformity with the official plan and applicable 
zoning by-law.” 


“The appellants and the Borough of Scarborough object to the application 
on the grounds that either the whole of the applicant’s lands, namely 8% acres 
as delineated on Exhibit 1 on both sides of extension of Glencrest Circle be 
developed by plan of subdivision or that there be an additional condition im- 
posed to the approval. Both proposals are to ensure the dedication of part of 
the east-west road from Greencrest Circuit to Golf Club Road.” 


“The applicant objects to these proposals on the grounds that a plan of 
subdivision is not appropriate because the development on the east side of the 
circle is now uncertain and is a financially burdensome condition for the 
present proposal. The applicant also questions the right to impose such a con- 
dition to the present application.” 


“Mr. Kaposi of the Borough Planning Department gave in evidence that 
the properties to the east had developed primarily by plan of subdivision and 
that their portion of this road was dedicated to the municipality. He considered 
that this road was necessary for the overall development of the area.” 


“One of the appellants residing on Confederation Drive to the south gave 
extensive evidence indicating that there are at present no complete east-west 
arteries from Markham Road to Golf Club Road except for Confederation 
Drive between Lawrence Avenue and Eglinton Avenue. He stated that there 
was extremely heavy traffic on Confederation Drive now and considered that 
this questioned east-west road was even now necessary to handle the traffic.” 


“After a review of all of the evidence I am of the opinion that for the proper 
and orderly development of the whole area the applicant’s property to be con- 
sidered by plan of subdivision. In such consideration such highways shall be 
dedicated as the Minister deems necessary.” 
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Appeal granted: Shepard, Royal W., Thomas L. McClean, Alan Dempster 
and Alan Walsh representing Cornell Ratepayers’ Association and the Com- 
mittee of Adjustment of the Borough of Scarborough, re application by Fair- 
view Centres Limited, O.M.B. P-5809-68, 12th July, 1968. 


Chapter XXII 


Consent to Mortgage — Severance 


Consent to Mortgage — Effect same as Consent to Severance — 
Conditions 
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Consent to Mortgage — Effect Same as Consent to Severance — Conditions 
— An appeal by the city against a decision of the Committee granting uncon- 
ditionally a consent to mortgage, a parcel of land having a frontage of 58’ and 
a width of 82’ at the rear and an average depth of approximately 161’. The 
city requested that the Committee attach the following conditions to any 
consent granted: 


“1. $6.00 per foot. 
2. 5% cash in lieu of land for park purposes. 
3. Angle staked and survey prepared. 


4. Plan of survey for Assessment Commissioner, City Engineer and Planning 
Director. 


5. Option to allow the city to purchase 33’ for road widening at a nominal 
consideration. Option to run 15 years.” 


The Board stated: “The lack of clarity in the wording of these conditions 
has caused some confusion as to their meaning; the evidence of the applicant 
indicated that he did not understand how much the city was asking him to pay 
under each of conditions 1, 2 and 5. In my opinion, the wording in each case 
should show the total amount sought and the basis of calculation. 


“It appears from explanations offered on behalf of the city that under con- 
dition 1 the city is seeking payment of $348 which is based on 58 feet of 
frontage on Hespeler Road at the rate of $6.00 per foot frontage. Under 
condition 2 the city is seeking a payment equal to the value of 5 per cent of 
the land in respect of which the application for consent has been made. It 
appears from the lack of evidence on value that the city has not determined 
the actual amount it is demanding under this condition. This approach in unfair 
both to the applicant and to the Board. It places the applicant in a difficult 
position because at the time he appears before the Committee or before this 
Board he does not know what amount the city is asking him to pay. Moreover, 
if the Board decides the principle of such a charge is a proper one the most it 
can do in the absence of evidence as to amount is to impose the condition 
Subject to agreement between the parties as to amount, and failing agreement 
the matter would have to come before the Board again. Under condition 5, the 
city again failed to specify the amount it regarded as nominal consideration 
and this failure raises a similar problem to that resulting from the wording of 
condition 2. What is nominal consideration to one party might not be nominal 
to the other. 


“On behalf of the city it is submitted that these are the standard conditions 
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imposed in the case of any severance or division of land and are imposed be- 
cause the land division by permitting a more intensive use of the land or a 
greater population density increases the need to expand or provide additional 
municipal services and facilities. 


“The applicant for the consent does not object to conditions 3 and 4. With 
respect to conditions 1, 2 and 5 it is argued for the applicant that he has re- 
quested only a consent to mortgage and that any such conditions requiring 
the payment of a sum of money or transfer of land to the city for a nominal 
consideration should not be imposed unless and until there is an application 
for a consent to convey as the city might otherwise impose these conditions 
twice to the same parcel of land. In my opinion, it is most unlikely that a 
duplication of charges in the manner mentioned would be approved. 


“In effect a consent to mortgage is a severance; it permits the property to 
be dealt with in future as a separate parcel. In these circumstances and for the 
reasons mentioned heretofore I recommend that the appeal be allowed and 
consent given ‘to convey, mortgage, charge or enter into an agreement with 
respect to the subject property subject to the following conditions: 


1. Payment by the applicant to the city of the sum of $348, which amount is 
based on 58 feet of frontage at $6.00 per foot; 


2. Payment by the applicant to the city of a sum equal to 5 per cent of the 
current market value of the land included in the subject property; 


3. The subject property to be angle staked and a plan of survey prepared; 


4. Copies of the plan of survey to be provided by the applicant to the city for 
the assessment commissioner, the city engineer and planning director; 


5. The applicant to grant to the city an option to purchase a strip of land, 
having a depth of 33 feet, across the frontage of the subject property for 
road widening purposes, with the said option to run for 15 years from the 
date of this decision; 


6. The applicant to furnish to this Board and to the city a legal description of 
the subject property acceptable for registration; 


and provided that in the event the city and the applicant are unable to agree 
as to the amounts to be paid under conditions 2 and 5, the Board may be 
spoken to.” 
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Appeal allowed: Galt, City of, and the Committee of Adjustment of the 
City of Galt concerning an application by McKay Peters, O.M.B. P-4500-67, 
7th November, 1967. 


Chapter XXIII 


Lapse of Consent — Severance 


Lapse of Consent — Possible Consequences where Formal Conveyance 
made without @onsideration (tue wee pe Chai Oh Re 
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Lapse of Consent — Possible Consequences where Formal Conveyance 
made without Consideration — Appeals by the original applicant against 
decisions of the Committee dismissing applications for three severances in 
order that he might make conveyances to his sons. 


“The Committee rejected these applications on the grounds that the sons 
already owned land in the Township and a severance had been granted to his 
wife. 


“It was indicated that, if the applicant desired to sell to strangers who in- 
tended to build on the propeity they were acquiring, the Committee would 
grant the severances. 


“It would appear that the basic principle on which the Committee operates 
is to allow a severance to either the husband or wife without a severance fee 
and thereafter only to grant a severance if the purchaser intends to build and 
a severance fee of $500.00 is then charged. 


“Counsel for the applicant did not quarrel with this principle, but argued 
that there was no way the Committee was ensuring that the lot created would 
in fact be built upon. 


“It would appear that of such severances granted this year only half the 
purchasers have applied for building permits. 


“The Board concurs in the principle adopted by the Committee; it is obvious- 
ly poor planning to allow the farms to be cut up with severances where there 
is no intention of building on the lots created. The Board doubts the wisdom 
of even allowing a severance to a husband or wife unless there is some assur- 
ance of a house being erected on the lot created. This was apparently the in- 
tention of the legislature in adding Subsection 3(a) to Section 26 of The 
Planning Act which reads in part as follows: 

‘Any consent mentioned in subsection 1 or 3 hereafter granted shall 

lapse at the expiration of one year after the date upon which the consent 

was granted unless within such period the land in respect of which the 
consent was granted was sold, mortgaged or charged or an agreement was 
entered into for the sale or purchase of such land...’ 


“It could, of course, be argued that after a consent is granted under this sec- 
tion it must be followed by a sale, a mortgage or charge, or an agreement for 
sale and that a mere formal conveyance without consideration does not qualify 
as a Sale and therefore the consent would lapse at the end of a year from the 
date it was granted. 
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“If this should ever be held to be the law it will upset a lot of conveyances in 
the province. At any rate it does show that the legislature intended that some 
effective result should follow the granting of a severance. 


“The Board is not at all sure that the Committee of Adjustment could not 
adopt some means of ensuring that a building would be erected within a 
reasonable time following the granting of the consent. 


“Under the circumstances therefore the Board will dismiss these appeals. 
However, unless the Committee is able to adopt some means of ensuring the 
erection of a building within a reasonable time following the granting of its 
consent it would appear that it will have difficulty justifying the continuance 
of the present policy.” 


Appeals dismissed: McClocklin, James, and the Committee of Adjustment 
of the Township of West Gwillimbury, O.M.B. P-9571-69, P-9572-69 and 
P-9573-69, 16th December, 1969. 


See also Decision on prior application by James McClocklin for examination 
for discovery of Secretary-Treasurer of the Committee of Adjustment, chap- 
ter 1, at page 7. 
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PART IV 


MINOR VARIANCE 


Chapter XXIV 


Minor Variance — Definition 


Minor Variance not defined — What to be determined |... 140 
Minor Variance — Definition in accordance with stated Principles .......... 141 
Minor Variance not defined in Mathematical Terms — Erection of 
EAT POLE Me er te es AN hes keene ae eas ane nearer 142 
Minor Variance — Mathematical Variance Overriden by Other Con- 
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Minor Variance — Best Guide — Effect of Approval rather than Quanti- 
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Minor Variances — Cumulative Effect Of .........00......: ccc 146 
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Minor Variance Not Defined — What To Be Determined — An appeal by 
the original applicant against a decision of the Committee dismissing an ap- 
plication to permit “the demolition of the existing structure and the erection 
in its stead of a two-storey masonry building, notwithstanding the following 
infringements to the zoning by-law: a minimum depth of approximately 125 
feet, easterly and westerly side yards of approximately 10 feet and an access 
lane to parking having a maximum depth of 10 feet whereas the by-law 
requires a minimum lot depth of 200 feet, easterly and westerly side yards of 
20 feet and an access to parking having a minimum of 20 feet.” 


The application was refused by the Committee on the grounds that the 
variances requested are major and outside the jurisdiction of the Committee. 


“It is the position of the appellant before this Board that the Committee of 
Adjustment erred in considering that the 200 feet minimum depth for com- 
mercial properties set forth in By-law 7625 was applicable to this parcel and 
in refusing to permit 10 feet side yards rather than the required 20 feet. The 
appellant further submitted that the Committee of Adjustment was in error 
in its interpretation of the provisions of The Planning Act in that the applica- 
tion as submitted was a minor variance in the light of the pertinent legislation. 


“The appeal before the Board was vigorously opposed by two owners of 
commercial developments within the immediate area.” 


“Consideration has been given to the rather interesting submission made by 
counsel for the appellant in which he makes reference to section 22.6.2 of 
By-law No. 7625 of the Township of North York, which sets forth the require- 
ments for registered lots in a commercial zone, possessing a depth of 125 feet 
or less. It is his contention that at the time the zoning by-law was passed, the 
council must have considered such undersized lots as that of his client as being 
capable of utilization since they were zoned commercially, and furthermore 
States th..t it is against this background of lesser requirement that the Board 
must ¢ termine the extent of the variances sought. It is his opinion that since 
a minor variance has never been actually defined by the courts that the deter- 
mination of what is minor should be to a large extent dependent upon whether 
or not the proposal is in keeping with the spirit and intent of the zoning by-law 
and provide for the best use and development of the property rather than on the 
actual dimension of the variance sought.” 


The Board was of the opinion that the appellant could not bring his lands 
within the scope of section 22.6.2 of the by-law and stated further “while it is 
quite true that the courts and indeed this Board have not as yet defined a minor 
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variance in terms of feet and inches, it would appear that this exercise is not 
necessary to determine in the light of any given case what should constitute a 
minor variance.” 


“What lies to be determined in the light of the legislation cited above may be 
summed up as follows: 


(1) Is the variance requested desirable for the appropriate development of 
the land, building or structure? 


(2) Does it maintain the general intent and purpose of the by-law and 
official plan?” 


The Board was of the opinion that the variance requested was not minor. 


Appeal dismissed: Tricont Projects Limited and the Committee of Adjust- 
ment of the Township of North York, O.M.B. N-8713-65, 31 March, 1965. 


Minor Variance — Definition in accordance with stated principles — An 
appeal by the original applicants against a decision of the Committee dismissing 
an application for a variance. “The Committee in a well reasoned decision 
dismissed the application for a variance finding that what was sought was 
neither minor nor necessary.” 


“Exhibit 1, a plot plan of the subject property, shows the present dwelling 
situated on the lot and clearly establishes the owner’s intention if the applica- 
tion is approved. It should be stated at this time that the subject property is 
located on a corner lot and the by-law requirements for an abutting side yard 
in such case is more severe than would be normally experienced for an interior 
lot. A 30 foot side yard is required here and Exhibit 1 graphically sets out the 
required side yard line and the intrusion into the side yard that will be occa- 
sioned if the appeal is allowed. If successful the appellants could build the 
proposed new garage to within 15 feet 3 inches of the lot line at the closest 
point and 17 feet 6 inches at the farthest. An important aspect of the matter 
is that the present garage attached to the existing building is in serious contra- 
vention of the governing by-law being located to within 3 feet 11 inches of 
the lot line. The building was of course erected prior to the passing of the 
by-law now in force establishing a 30 feet side yard and enjoys legal non- 
conformity as long as it stands. It is agreed by the appellants however that they 
will remove a large section of the offending garage thus providing a side yard 
of about 17 feet for the existing building which is a considerable upgrading 
from the present 3 feet 11 inches. 
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“The Board received Exhibit 2, a letter from the Public Health Inspector to 
the male appellant, setting out the requirements to be met if a permit is to be 
issued for a septic tank to serve the present home and the proposed addition. 
This letter is dated May 1, 1969 and of course was not before the Committee 
of Adjustment during its deliberations. In its decision the Committee of Adjust- 
ment found that the location of the garage was a problem of design only, and 
not one of necessity, there being ample room on the subject property for its 
siting outside the yard area. Exhibit 2 however calling for the location of the 
disposal bed at the extreme rear of the property on undisturbed soil limits the 
appellants in choice of a location, compelling the erection on that part of the 
rear yard immediately behind the house addition. 


“The pertinent section of the legislation dealing with minor variances under 
32b (1) read in part as follows: 


‘may, notwithstanding any other act, authorize such minor variance from 
the provisions of the by-law, in respect of the land, building or structure or 
the use thereof, as in its opinion is desirable for the appropriate development 
or use of the land, building or structure, provided that in the opinion of the 
Committee the general intent and purpose of the by-law and of the official 
plan, if any, are maintained.’ 


“It is therefore readily apparent that the consent to a minor variance must 
not only be dependent upon its being desirable for the appropriate development 
or use of the land, building or structure, but an essential requirement must be 
that the general intent and purpose of the by-law and official plan, if any, are 
maintained. I am satisfied that this latter requirement comes much closer to 
being met when some 13 feet 6 inches of the old garage is removed to provide 
a greater side yard and as must follow, better visibility at the corner.” 


“Neither the courts nor this Board has attempted to define minor variance 
in terms of feet and inches but rather in relation to the principles as set forth 
as above.” 


Appeal allowed: Committee decision set aside: Fraser, David K., and Mary 
Fraser and the Committee of Adjustment of the Township of Vaughan, O.M.B. 
P-8921-69, Ist August, 1969. 


Minor Variance not defined in Mathematical Terms — Erection of Carport 
— An appeal by objectors against a decision of the Committee granting an 
amended application for permission to erect in front of a residence “the 
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overhang of a completely open side carport which would come within two 
feet of the front lot line when the by-law requires a set-back of 12% feet.” 


“The appeal was first brought by Alwington Park Incorporated which is 
an association of residents in the area. At the hearing it was stated that the 
applicant had agreed with the association to set back her proposed residence 
an additional two feet and reduce the length of the carport by two feet which 
would mean the carport would only come to within six feet of the lot line. It 
was then stated that the association did not desire to continue the appeal if 
these terms were adopted in the Board’s decision. 


“However, Dr. Stewart Fyfe also appealed and he desired that the appeal 
should proceed. Dr. Fyfe’s property does not abut the applicant’s property. 
He is however in the same subdivision and felt that this would set a dangerous 
precedent. He also felt it would interfere with the view of traffic moving onto 
King Street from Alwington Avenue. King Street is an old fairly heavily 
travelled street. Alwington Avenue is a comparatively new street giving an 
exit from the subdivision. 


‘“‘As the Board stated in its decision on the file P-7673-68 it does not believe 
that minor should be defined in mathematical terms but rather that the sub- 
stance of the matter should be looked at and the main consideration should be 
whether if the variance were granted there would be any substantial prejudice 
to either the immediate neighbours or the public in general. 


“The most cogent evidence in this matter was that of Professor J. E. Hogarth 
who owns the residence immediately to the west and who strongly supported 
the view that the carport should be allowed in the front of the residence. His 
own residence is set back nearly 30 feet from King Street. He is concerned that 
if an adjustment is not granted the proposed residence might be moved up to the 
set-back line which he feels would be aesthetically damaging to his residence. 
He also stated there were older buildings on King Street which were erected 
before there was any set-back line and which did not comply with the line. None 
of the immediate neighbours appeared to object to the granting of the adjust- 
ment. In the Board’s opinion therefore neither the interests of the neighbours 
or of the public will be seriously prejudiced if a variance is granted in accor- 
dance with the agreement between the association and the applicant. 


“In accordance with such agreement the decision of the Committee of 
Adjustment will be varied by making the set-back of the carport from the street 
line six feet instead of two feet and in all other respects the decision of the 
Committee of Adjustment will be confirmed.” 
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Committee decision varied: Alwington Park Incorporated and the Commit- 
tee of Adjustment of the City of Kingston, re an amended application by Zita 
Dossett, O.M.B. P-9021-69, 29th July, 1969. 


Minor Variance — Mathematical Variance Overriden by other Considera- 
tions — Limitation on Duration — An appeal by the original applicant against 
a decision of the Committee dismissing an application for a minor variance. 
The applicant’s residence “is situated at the northwest corner of Overbrook 
Place and Garthdale Court. There is no sidewalk on this latter street. There 
is a 17 foot boulevard between the applicant’s west lot line and the actual 
roadway. The applicant has practically completed a carport along the west 
limit of his house. The rear of such carport is in line with the rear of his house. 
The width of his carport is 9 feet and the length 24 feet. The length of his 
house is 30 feet.” 


“The carport is within 9 inches of the lot line. The side yard requirement 
by the by-law is 10 feet. The applicant asks for a reduction in the side yard 
requirement from 10 feet to 9 inches. 


“If you define a minor variance mathematically you must inevitably reach 
the same conclusion as the Committee of Adjustment that this is a major and 
not a minor variance. 


“In the Board’s view however there is a good deal to be said in a case such 
as the present to look at the overall picture and consider whether, if the 
variance is granted, the general intent and purpose of the by-law would be 
maintained. 


“There would seem no doubt that the purpose of zoning by-laws is two- 
fold. First to protect the immediate neighbourhood and second to protect the 
public at large. It would not appear that this carport prejudices any of the 
neighbours since it is erected on a corner lot. In fact no one appeared before 
the Board to oppose the application. 


“It also would not appear that it would in any way affect the general public 
at the present time. Since it is set back 6 feet from the front of the house it 
would not seem that it would interfere with the observation of traffic across 
the corner between the two streets. The only time it would be affected would 
be if a sidewalk were constructed on Garthdale Court. 


“The Board will therefore allow the appeal and grant the variance but will 
limit its duration to such time as construction of a sidewalk is begun on Garth- 
dale Court. 
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“It has been said that law is made for man and not man for the law. It seems 
to the Board that powers of granting variances should be construed broadly 
where neither the interests of the public nor of the neighbours are concerned. 


“It can of course be argued that the applicant should have to apply to 
council for a special amendment to the by-law. 


“The answer to this would seem two-fold. The first is that the municipality 
has not the power to put a time limitation on its by-laws. The second is that 
in the larger municipalities the councils have such a large volume of impor- 
tant work to do that it can hardly be expected to deal with individual by-laws 
for single residential units. 


“The Board trusts that it will be seen that its order will be registered on title 
so that any subsequent purchaser will be aware of the time limitation.” 


Appeal allowed: Pfeffer, John, and the Committee of Adjustment of the 
Borough of North York, O.M.B. P-7673-68, 19th February, 1969. 


Minor Variance — Best Guide — Effect of Approval rather than Quantita- 
tive Considerations — An appeal by the original applicant against a decision of 
the Committee dismissing an application for a minor variance to authorize the 
construction of a garage. 


“According to the evidence of George Lannon, the husband of the owner, 
a building permit was obtained on June 27, 1969, authorizing the building of 
a garage. At this time, it was the appellant’s intention to simply raise the build- 
ing because the floor was below grade and flooding problems were being en- 
countered. The permit shows a sketch of the site location of the garage strictly 
in conformity with the by-law requirements of a 10 foot separation of the 
garage from the main building with a 2 foot side and rear yard. As the size of 
the garage is shown as 20 feet by 25 feet, it is readily apparent, that if the 
evidence for the appellant is to be accepted and having regard to the rear yard 
available, it would have been impossible to locate the garage within the pro- 
visions of the by-law. In any event upon commencement of the alterations, it 
was found impractical to raise the building and on advice of the carpenter, it 
was decided to demolish the old garage and rebuild. In rebuilding, however, 
the terms of the building permit were ignored and a garage, larger and higher 
than the former was virtually completed. A stop order was issued on July 22, 
1969, and apart from minor work to protect the building from weather con- 
ditions, no further efforts were made to complete the garage. 


“In view of the dimensions of the garage, being 28 feet in width and 30 feet 
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in length, and 17 feet, 9 inches in height, the by-law is contravened as follows: 

(a) slightly more than the required maximum 30% of the rear yard is covered 
by the garage; 

(b) because the building is more than 14 feet in height, a 5 foot side and rear 
yard would be required. In fact there is less than 2 feet; 


(c) the distance from the main building to the garage should be 10 feet, where- 
as there is only 3.82 feet between the buildings. 


“The only person to appear in objection was Mr. Gorst, the owner of the 
property immediately to the north. It was his contention that as a consequence 
of the height of the garage, he would be deprived of some degree of light and 
air. Mr. Gorst indicated that he would have no objection if the height were 
reduced. Later in the proceedings, this objection was withdrawn. 


“My concern is twofold. At first blush, it might appear that the appellant 
flagrantly ignored the terms of the building permit. After hearing his explana- 
tion, however, it may well be that the appellant may not have appreciated the 
full nature and effect of the permit. Since there is some doubt in my mind, I am 
willing to give the appellant the benefit of such doubt. With respect to whether 
the variances involved are minor, it is my opinion that in an application such 
as this, the best guide should not be by quantitative considerations of the vari- 
ances, but the effect of approval. The person best qualified to decide if the 
effect of the proposed building would adversely affect the adjoining property 
is the owner of such property and withdrawal of such objection must be 
construed in favour of the application. As to the desirability of the garage as 
proposed for the appropriate development or use of the land, the photographs 
would indicate that the design of the garage would not detract from the appear- 
ance of the building. There was however, no planning evidence adduced.” 


Appeal allowed: Lannon, Cecile S., and the Committee of Adjustment of the 
City of Fort William, O.M.B. R-498-69, 9th March, 1970. 


Minor Variances — Cumulative Effect of — An appeal by an objector 
against a decision of the Committee granting an application for authorization 
of certain minor variances which would “permit the erection of an additional 
dwelling and garage on the southerly half of the lot and the demolition of the 
existing garage which would be replaced by one sited on the northerly half of 
the lot.” 


“Since the lot has a total frontage of 64.78 feet and it is proposed to allocate 
32.45 feet to the existing dwelling and 32.33 to the other, the first variance 
sought is a reduction from the by-law’s frontage requirement of 35 feet. The 
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second variance sought is a reduction from the lot area requirement of 3,500 
Square feet to permit a lot area of 3,245 square feet for the northerly half and 
an area of 3,233 square feet for the southerly half. The third variance sought 
is an increase in the maximum floor space index from .4 to .45 for the pro- 
posed dwelling. The fourth variance for which authorization is sought is a 
reduction from the sideyard requirement of 4 feet to 3.47 for the northerly 
sideyard of the existing dwelling. 


“The subject property is located in an area zoned for single family dwellings 
which is described as a better than average residential district developed before 
the passing of the zoning by-law. It is predominantly a single family dwelling 
area with a few semi-detached dwellings and a triplex at the corner of Church 
and Pine. The latter was built as a triplex in 1949 before the passing of By-law 
2146 in 1954. The character of the buildings in the area is well shown in the 
photographs filed Exhibits 4 to 12 inclusive in these proceedings. 


“The appeal against the granting of the application is on the grounds that an 
increase in density beyond that permitted by the by-law should not be allowed 
because of traffic and parking congestion on the streets in this neighbourhood, 
inadequate sewer capacity, and lack of conformity with the characteristics of 
this single family area. The owner of the subject property stated on cross- 
examination that his own basement had never been flooded but he had heard 
of others flooding in the neighbourhood. 


“The authority of a Committee of Adjustment or this Board in a matter of 
this nature extends to authorizing minor variances from provisions of restricted 
area by-laws but only such minor variance as is desirable for the appropriate 
development or use of the land and provided that the general intent and pur- 
pose of the by-law is maintained. In my opinion, although any one of the 
variances for which authorization is sought might be regarded as a minor 
variance in some circumstances, the cumulative effect here is more than minor. 
Moreover, in view of the doubt raised as to sewer capacity in this neighbour- 
hood the evidence for the original applicant fails to establish that any relaxation 
of the requirements of the by-law to permit an increase in density at this loca- 
tion is desirable or appropriate for the further development of the subject 
property.” 


Appeal allowed: Shorey, Elva, and the Committee of Adjustment of the 
Borough of York, re an application by Walter James Maxwell Bemrose, 
O.M.B. R-1511-70, 10th June, 1970. 
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Minor Variance — Allowance for Honest Error — An appeal by the original 
applicant against the decision of the Committee dismissing an application for 
minor variance. 


“The facts in this appeal are quite simple and can be quite concisely stated. 
The appellant, Mr. Anthony Stratas, made an application to the Committee 
of Adjustment to replace an existing frame addition to the rear of his premises 
at 37 Lola Road with a new structure having dimensions of 18 feet 9 inches 
by 11 feet 6 inches. 


“The Committee considered the application and by a decision dated June 
26, 1969, granted permission to erect an addition having dimensions no greater 
than 12 feet 6 inches wide and 11 feet 9 inches deep indicating that in the 
opinion of the Committee, the revised application was reasonable and came 
within the meaning of a minor variance. 


“The evidence adduced at the hearing, indicates the appellant then made 
arrangements with a contractor to carry out the work who proceeded to con- 
struct the addition with dimensions of 18 feet 2 inches by 15 feet 2 inches. 
This of course, exceeded the size allowed by the Committee’s decision. 


“There appears to have been a misunderstanding on the builder’s part as well 
as a lack of supervision due to the owner’s absence from the city during the 
course of construction. 


“A second application was then made to the Committee of Adjustment on 
the basis of what had been built rather than what had been allowed by the 
first decision. This application dated September 9, 1969, was refused by the 
Committee of Adjustment in a decision dated October 23, 1969, and reads in 
part as follows: 


“ ‘Although it is unfortunate a larger addition than permitted has been 
constructed the Committee is of the opinion it is not now in a position to 
change its earlier decision to allow an addition of greater dimensions. The 
application is therefore refused’.” 


“This appears to be one of those cases where some allowance might be made 
for honest errors. «4 


Appeal allowed: Stratas, Anthony, and the Committee of Adjustment of the 
City of Toronto, O.M.B. R-966-69, 24th March, 1970. 
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Minor Variance — Impreper Siting caused by Error — An appeal by a 
person objecting to a decision of the Committee of Adjustment which approved 
an application for a variance from municipal zoning regulations “to permit the 
erection of a one-family two-storey dwelling house with a sideyard set-back 
of 2 feet 3% inches, whereas a minimum 2 feet 6 inches is required.” 


“This property has been the subject matter of a number of previous applica- 
tions to the Committee of Adjustment and in one instance this Board, otherwise 
constituted, ru'ed against permitting construction on the lot for the reasons 
indicated in a decision dated August 23, 1967 (File P-3334-67). Subsequently 
By-law 378 (Exhibit 1) was enacted to remove the frontage disability and 
thus effectively recreating two building lots. This application is therefore on a 
different premise. 


“The respondent, upon being issued a building permit, commenced con- 
struction but unfortunately improperly located his building with respect to 
the sideyard requirements as clearly seen on the plan of survey filed as Exhibit 
2. The dwelling was located too far to the north thereby only allowing 2 feet 
314 inches from the northerly boundary which is adjacent to his other property, 
and 2 feet 7% inches at the southerly boundary which is adjacent to the 
property of the appellants. 


“The evidence of the appellants indicates that objection is really being taken 
to the lot severance and not to the requested variance. 


“TI am satisfied upon the evidence that the erection of the building should 
be permitted. It is a minor variance from the provisions of the by-laws of the 
municipality now in force within that municipality. It is not reasonable in the 
circumstances, including all of the past history of dispute, to withhold approval. 
The evidence substantiates that the improper siting was caused by error and 
not deliberate. The ultimate result has actually been to give more setback in 
relation to the appellants’ property.” 


Appeal dismissed: Tanner, William G., and Nina M. Tanner and the Com- 
mittee of Adjustment of the Borough of York, re an application by Bronius 
Dowewillo, O.M.B. P-9871-69, 2nd April, 1970. 


Purchaser — Responsibility for Investigation of Variances From By-law — 
The appellant, the owner of a lot upon which is erected a dwelling, applied to 
the Committee for permission to make an addition to the rear of the building 
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which would extend 7 feet into the rear yard and have a width of 20 feet, thus 
adding 140 square feet to the existing building. The lot contains a total of 
7,500 square feet. 


“At the time of construction of the building the governing by-law required 
sideyards of 5 feet and a rear yard equal to 25% of the lot depth with a mini- 
mum of 25 feet. This was changed by the passage of By-law 1108 on May 19, 
1959, which placed these lands in an SR3 category for which minimum re- 
quirements, as stated in the certified copy of By-law 1108 filed with the Board, 
are: Lot area 8,000 square feet; lot frontage 55 feet; front yard 45 feet; rear 
yard 45 feet; side yard 10 feet.” 


A plan furnished at the request of the Board by an Ontario Land Surveyor 
included the adjoining property of the principal objector, as well as the appel- 
lant’s property and showed that “neither building conforms in all respects to 
either the old by-law or the new by-law.” 


The Board stated “The objection was principally on account of the obstruc- 
tion to his view that would be caused by the addition but very little weight can 
be given to this particularly as the view in this direction is largely obscured at 
the present time by bushes and might be more so.” 


“However the most important fact is that this property was purchased in 
1965 after By-law 1108 had been in effect some 6 years. It is not likely that 
the present owner was not then made aware of the numerous variances from 
the by-law and even if she was not made aware of them the responsibility was 
hers to make the necessary investigation to find out.” 


The Board decided that under these circumstances it was not appropriate to 
grant another variance. 


Appeal dismissed: Snyder, Mildred, and the Committee of Adjustment of 
the City of Waterloo, O.M.B. P-738-65, 29th April, 1966. 


Chapter XX VI 


Front Yard — Frontage — Variance 


Front Yard Set-Back — Reduction from 20 feet to 10 feet — Not a Minor 
WE Ghee, ee ae kee ee a ne ee ice ly Cee Onna ee ae eee ee 154 


Variance — Frontage — Evidence of Traffic Hazard not Substantiated . 155 


Violation of Front Yard Set-Back — No One Adversely Affected ............ 156 


154 


Front Yard Set-Back — Reduction from 20 feet to 10 feet — Not a Minor 
Variance — An appeal by objectors against the decision of the Committee 
granting an application upon a condition ‘to permit the construction of 11 
single family dwellings having a front yard of 5 feet each whereas the.. . 
by-law requires a minimum front yard of 20 feet.” 


The decision of the Committee of Adjustment was as follows: 


“It is hereby ordered that the application be granted on condition for the 
following reason and subject to the condition as expressed in (b) below: 


(a) The proposed layout suggests that the granting of the application would 
not appear to create any hardship on the neighbours. 


“(b) The granting of the application shall be subject to the condition that 
the applicant provide a front yard of 10 feet in each case. 


‘And it is hereby further ordered that the lands and premises above des- 
cribed be, and they are hereby exempted from the provisions and operation of 
the said By-law Number 2514, as amended, so as to permit the construction of 
a subdivision of eleven (11) single family dwellings and thus provide a front 
yard of 100 feet. 


“And it is hereby further ordered that in the event the relief hereby granted 
is not used or acted upon within twelve months after date hereof, the Order 
granting the variance shall expire and shall be deemed to have been annulled 
and rescinded by the Committee.” 


The appellant objected to the location of services on the roadway and also 
argued that “the Committee of Adjustment in granting the reduction from 20 
feet to 10 feet of the required setback on all eleven lots in the subdivision ex- 
ceeded the power granted it under the authority of The Planning Act.” 


‘For the developer, evidence was adduced setting forth the reasons for the 
reduction of the front yard set-back and for the location of the services on the 
roadway which he is required to provide in order to service this unusual shaped 
property, particularly the requirement of a larger rear lot area for the larger 
than usual homes that he intended to build, the homes being of greater value in 
order to compensate him for the additional cost occasioned by the necessity of 
charging all the services to the lots on one side of the street.” 


The Board did not comment on the merits of the proposal or the objections 
but addressed itself to the question of the Committee’s jurisdiction and stated: 
“Having examined the pertinent clauses dealing with the question of jurisdic- 
tion that are found in the Act, I have been persuaded that the reduction of the 
set-back from 20 feet to 10 feet on all the lots in this subdivision does not 
constitute a minor variance.” 
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Appeal allowed: Clarke, Luther C., and others and the Committee of Adjust- 
ment of the City of Windsor, re application by R. C. Pruefer Company 
Limited, O.M.B. P-4685-67, 30th January, 1968. 


Variance — Frontage — Evidence of Traffic Hazard not Substantiated — 
An appeal by the original applicant against a decision of the Committee 
dismissing an application for variance from the lot frontage requirements of 
the by-law. 


“The applicant acquired the Lots 1 - 6 inclusive several years ago and in 
May 1966 acquired building permits from the municipality for the purpose 
of erecting dwellings thereon. After completion of the basement excavation, 
the company was advised by the town clerk that Lot 1 did not have the re- 
quired amount of frontage under the by-law. The company’s application to 
the Committee for approval of a variance was refused. After some discussions 
with the Department of Highways with respect to its position the company 
made a second application and it is the refusal of this second application which 
was the subject of this appeal. The by-law requires a minimum frontage of 50 
feet and defines frontage to be the width of a lot measured along a line 20 
feet back from and parallel to the street line. The subject lot has a width of 
12.86 feet at the street line and its frontage, as defined in the by-law is claimed 
by the appellant to be 31 feet and by the municipality to be about 24 feet. No 
evidence was adduced to support either measurement. 


“The only evidence in opposition to this appeal is that of the chairman of 
the Planning Board who expressed the personal opinion that the permission of 
access to this lot would create an additional traffic hazard which should not 
be allowed. He agreed that the erection of dwellings on Lots 2 to 6 inclusive 
had not created a hazard and he conceded that he was not familiar with any 
requirements of the Department of Highways with respect to access in the 
vicinity of highway intersections. No evidence from traffic experts or police 
officers was offered to support the opinion of this witness.” 


“On the other hand, it appears from the letter dated October 12, 1966, 
signed by J. A. Milne of the Department of Highways (Exhibit 4) that the 
Department had granted a building permit to the company which implies that 
it was satisfied with the question of access. It also appears that the questions 
of traffic hazard and safety were fully considered prior to registration of the 
plan when it was required that daylighting triangles at the intersection be 
dedicated to the Department. These triangles, upon which no building or 
structure may be erected, extend 50 feet along the street lines from the inter- 
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section. Thus, a motorist travelling along Highway No. 17 with the intention 
of turning north on Ridge Road would have a travelling distance of at least 
100 feet with unobstructed vision (and a reduction in speed to make the turn 
at the intersection) before reaching the point of access to Lot 1 on Ridge Road. 


“Based on the evidence offered at this hearing, I consider that the opinion 
this would create a traffic hazard is not substantiated. It appears to me that any 
effect on traffic would be minor. Approval of this variance is also necessary 
and desirable for the development of this lot, the measurements and shape of 
which were satisfactory to all the authorities whose approval was required when 
the plan was registered.” 


Appeal allowed: Cooper-Noik Lumber Limited and the Committee of 
Adjustment of the Town of Deep River, O.M.B. P-2860-66, 27th July, 1967. 


Violation of Front Yard Set-Back — No One Adversely Affected — An 
appeal from a decision of the Committee who refused a variance of 4’ 3” in 
the front yard of the subject property on the grounds that the relief applied 
for was not a minor variance. 


The parcel is situated in an R-1, residential zone which, inter alia, requires 
a front yard set-back of 25 feet and a maximum building area occupancy of 
35%. The existing building coverage is only 30.64%. 


“Many of the actual set-backs of the buildings in the area are less than 25 
feet. Many neighbouring property owners appeared and gave evidence in 
support of the appeal, while no one appeared to object. The appellant con- 
tractor gave a reasonable explanation as to how the violation occurred. 


“Since it is obvious that the building coverage is within the zoning by-law 
provisions, this cannot be a reason for dismissing the application. In the cir- 
cumstances no one appears to be adversely affected.” 


Appeal allowed: Beehler, Bernard J., and the Committee of Adjustment of 
the City of Belleville, O.M.B. N-8081-64, 23 December, 1964. 
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Boathouse location — Side yard variance — An appeal by the original 
applicant against a decision of the Committee dismissing an application for a 
minor variance. 


“The appellant owns a parcel of land having a frontage of about 108 feet 
on Lake Ontario upon which is situate a cottage which he purchased in 1963 
at which time there was in effect a by-law requiring 40 foot side yards. A 
partially constructed boat house having dimensions of 12 feet by 20 feet also 
is situate on this parcel of land. It was erected to its present state of construction 
by the appellant in 1966 without benefit of a building permit and is located 
about 4 feet from one lot side limit. 


“The lake frontage is comprised mainly of a 5 foot height of land and it is 
only in the immediate vicinity of the boat house that the lot frontage is at or 
about lake level. 


“Counsel for the appellant informed me that his client wished permission 
to leave the boat house where it is because it was the only practical location on 
the lake frontage for a boat house because of the 5 foot height of land and also 
it would not obstruct the view of the lake from the cottage as it would if its 
location complied with the by-law. 


“Evidence adduced on behalf of the municipality indicated that the boat 
house could be so cited in compliance with the by-law if it were built into the 
5 foot height of land. If this were done the boat house could be used in accor- 
dance with its purpose and would not interfere to any great extent with the view 
of observation from the cottage. 


“T realize that it will incur a higher expenditure in order to comply with the 
by-law’s provisions but I do not think this is a sufficient reason to grant the 
relief sought in view of the fact that the appellant has enough frontage to 
comply with the provisions of the by-law. I also do not think that because the 
adjoining land owner who objected to this application before the Committee 
of Adjustment is not prejudiced if this appeal is allowed is a reason to disre- 
gard the provisions of the by-law. 


“Even if I felt that relief should be granted I fail to see how a 4 foot side 
yard can be regarded as a minor variance where the by-law requires 40 feet.” 


Appeal dismissed: Ridout, William, and the Committee of Adjustment of 
the Township of Darlington, O.M.B. P-8366-69, 26th June, 1969. 
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Elimination of Side Yard — Not Minor Variance — An appeal by the 
original applicant against a decision of the Committee dismissing an application 
which would result in the elimination of a side yard. 


“The front portion of the applicant’s property is in a Green Belt zone on 
which is erected a building used as a garage and dwelling. The use is legal non- 
conforming.” 


“Along the southerly lot limit there is an existing retaining wall for a short 
distance and the applicant wishes to enclose the space between the retaining 
wall and the building and use it in conjunction with his business. If this were 
done the sideyard would be eliminated whereas the by-law requires a 50-foot 
sideyard in a Green Belt zone.” 


Appeal dismissed: Agnitsch, Herebert. and the Committee of Adjustment 
of the Township of Pickering, O.M.B. P-4905-67, 10th April, 1968. 


Encroachment in Excess of Existing Side vard variance — An appeal by the 
owner of an abutting property against a decision of the Committee granting an 
application for a minor variance to allow the construction of a side porch on 
a property in a single-family area. A single-family dwelling is constructed on 
the lands of the applicant and a single-family dwelling on the lands to the east 
owned by the appellant. The by-law requires a minimum of 4 feet. 


“The applicant before the Committee asked for and was granted a variance 
from the minimum side yard provisions of the by-lew to permit him to con- 
struct a side porch which would encroach on the side yard in excess of the 
present encroachment which appears to be about 1 foot 6 inches. The appellant 
alleged before me that she was not given a fair hearing before the Committee 
of Adjustment but be that as it may it would seem that the simplest method of 
doing justice is to afford a fair hearing before this Board which I have done. 
Of course, I would hesitate in any event to find that a fair hearing had not been 
given but in the circumstances it is not necessary to make any finding in that 
regard. 


“TI have retained this matter under consideration for an unusual length of 
time in the hope that I might be able to arrive at some resolution of the problem 
whereby what appears to be a legitimate need of the applicant could be satisfied 
without encroaching further on what is already quite a narrow side yard. After 
very extended consideration I am respectfully of the opinion that the variance 
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should not have been granted in the light of the very strong objection by the 
neighbour owning the dwelling which abuts to the east.” 


Appeal allowed and variance refused: Stone, Ida K., and the Committee of 
Adjustment of the Borough of North York re an application by Maynard 
Martin, O.M.B. P-7048-68, 30th May, 1969. 


Erection of Carport — Condition requiring Survey — An appeal by an 
objector against a decision of the Committee granting an application relating 
to a side yard variance to permit the erection of a carport upon two conditions, 
one as to controlled drainage, the other involving the procurement of a survey. 


“This latter condition was apparently the result of uncertainty on the Com- 
mittee’s part as to the exact lot lines by reason of the conveyances in this 
development having followed metes and bounds descriptions rather than a 
plan of survey. 


“At the current hearing the objections related most particularly to the fact 
that the required survey had not yet been obtained but that is a requirement 
that will undoubtedly be insisted upon before a building permit is granted and 
the applicant’s reluctance to go to the expense of procuring it pending the out- 
come of this appeal is understandable. Similarly, the question of title and the 
true availability of an adequate side yard to permit the structure was not a 
suitable point to be resolved by the Committee or this Board. 


“The other objections relating to such points as drainage, value loss and fire 
hazard were not adequately substantiated before me and I therefore recom- 
mend that the decision of the Committee be maintained. .. .” 


Appeal dismissed: Ihnat, Michael B., and Barbara Ihnat and the Commit- 
tee of Adjustment of the City of Galt, re an applicatian by Manol Olides, 
O.M.B. P-7068-68, 7th February, 1969. 


Error by Architect — Side Yard Variance — An appeal by the original ap- 
plicants against a decision of the Committee dismissing an application for a 
minor variance. 


“The relevant municipal by-law requires a minimum side yard of 10 feet. 
The foundation of the semi-detached dwelling which has been constructed on 
the subject lot is situate within 7 feet 6 inches from each side lot line at the 
rear portion of the building. 
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“The infringement apparently occurred as a result of an error on the archi- 
tect’s part who, in deciding on the design for the proposed building, assumed 
that the lot was wider than it in fact is. 


“TI am of the opinion that this is not a minor variance and that the Committee 
of Adjustment therefore had no jurisdiction to hear and decide on the applica- 
tion tor relief... 


Appeal dismissed: Bramalea Consolidated Developments Limited and the 
Committee of Adjustment of the Township of Chinguacousy, O.M.B. P-6229- 
68, 4th October, 1968. 


Location of Building Contrary to By-law — Onus upon Builder — An ap- 
peal by the original applicant against a decision of the Committee dismissing 
an application to authorize as a minor variance the incorrect location of a 
building erected by the appellant. “The Municipal by-law relating to location 
of buildings on lots requires a minimum side yard of 6 feet on the north side 
of Lot 186 and a minimum side yard of 4 feet on the south side thereof. In 
fact, there is only a distance of 3.84 feet from part of the wall of the building 
to the north limit of the lot and 3.31 feet from part of the south wall of the 
building to the south lot limit.” 


“Before this building was constructed the appellant applied to the Committee 
of Adjustment for a variation in the north side allowance from 6 feet to 4 feet 
and this was granted. As set out in Exhibit 1 herein the building was to be no 
closer to the north lot limit than 4 feet nor 4 feet 1 inch from the south lot 
limit. However, when completed the building violated both side allowance 
requirements. 


“In my opinion the variances aforesaid are not minor in nature and there- 
fore there is no jurisdiction in this Board to approve same. The building is 
completed, has been sold and is occupied by the purchasers who gave evidence 
at the hearing stating that they were content to reside in the house notwith- 
standing its incorrect location on the lot and that they did not wish to experi- 
ence the inconvenience required if they had to move out. 


“If consent for these minor variances had been applied for before the 
building had been erected I would not have recommended approval of same 
for the reason aforesaid. Whether or not the building has been erected does 
not affect this conclusion for to reason otherwise would mean that by-laws 
could be circumvented by persons proceeding with some form of activity 
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without first getting permission so to do and then plead re‘ief based, not on 
good planning principles, but on the fact that the building was erected so it 
might as well be condoned. To do this would permit relief being granted 
indirectly which would not be granted directly. 


“I think that there is a great onus on a builder who plans to erect a home 
to be situate on the exact limit permitted to ensure as early as possible that the 
foundation is properly located before proceeding to complete the house. This 
was not done in this case but by reason of this incorrect location I was advised 
at the hearing that in regard to houses constructed after this one it is the 
practice of the appellant to ensure as soon as the foundation is in that the 
house is situate in accordance with municipal by-laws. I would have thought 
that as a matter of prudence such a procedure shou!d have been adopted in 
this case.” 


Appeal dismissed: Sultana Construction Limited and the Committee of 
Adjustment of the Village of Markham, O.M.B. P-6737-68, 18th December, 
1968. 


Neighbouring Property Residents — Structure Detrimental to the Enjoy- 
ment of — Erection of Sun Deck — An appeal by the original applicant against 
the decision of the Committee dismissing an application for a variance to 
permit the erection of a sun deck which would be closer to the side lot line than 
permitted by the by-law. 


“The subject property is a cottage lot having a frontage of 50 feet by a 
depth of 165 feet. At the date of the application to the Committee of Adjust- 
ment there were two cottages situate on the lot as well as concrete footings for 
a boat-house that had burned down in 1964. The evidence indicates that this 
old building had been used for boat storage as well as an open sun deck on its 
flat roof. 


“It is proposed by the appellant to construct on the existing concrete foot- 
ings a structure that could be used as a boat-house below and an enclosed sun 
deck above. There is some difference of opinion as to its distance away from 
the side lot line, i.e., one or two feet, whereas the by-law requires five feet. 


“It appears from the evidence that the appellant commenced the construc- 
tion of the sun deck without the obtaining of a building permit and continued 
even after being advised to discontinue. A number of photographs were filed 
as exhibits which substantiate this finding of fact. Eventually, the structure 
collapsed in the spring of 1967. 
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“It is asserted by the appellant that it is his intention to build only an enclosed 
sun deck and not a structure for general human habitation. The access to the 
building is not through the cottage to which it is attached but via a separate 
Outside stairway. Evidence was submitted on behalf of the municipality to 
the effect that the structure could be used for human habitation. 


“By-law A-30 sets out the relevant zoning provisions applicable to the 
subject property. It is indicated therein that an ‘accessory building’ is a 
detached building; and that no summer cottage be erected less than 25 feet 
from the rear boundary (lake-front in this instance). It could therefore be said 
that not on'y the side yard provisions but also the rear yard provisions of the 
by-law were being contravened, but I find it unnecessary to rest my recom- 
mendations on either this ground or the question of the intended use of the 
building.” 


The Board decided “. . . that to permit the structure as proposed would be 
detrimental to the enjoyment of the neighbouring property residents.” 


Appeal dismissed: Ferman, Sol, and the Committee of Adjustment of the 
Township of Innisfil, O.M.B. P-2959-66, 30th June, 1967. 


Service Station — Extension To — Side Yard Variance — Objection To 
Operation Contrary To By-law — An appeal by the owner of a service station 
against the decision of the Committee refusing approval to extend an existing 
building. The service station has a side yard of 4 feet instead of 15 feet as 
required by the by-law. The property abuts a wide hydro right-of-way carrying 
high tension lines and the use as a service station is in accord with the zoning. 
The proposal is to extend the existing building with the same side yard. 


“The town issues a licence for service stations and a licence for public 
garages. These premises have been licensed as a service station and it was 
quite clear from the evidence that the only objection to the application was 
because the lessee of the station carries on, or allows to be carried on, certain 
car repairs which clearly do not come within the service station licence or the 
zoning provisions for service stations. It was argued for the town that this 
should be taken into account in deciding whether or not the requested variance 
should be granted and it is apparent from the minutes of the Committee of 
Adjustment that this was a major factor influencing their decision.” 


An objection was heard from the owner of an apartment building next door 
who complained of the activities which are carried on on the service station 
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property. The service station was in existence when the apartment was bought. 


“Although there would appear to be some doubt as to whether the subject 
property conforms to width and depth requirements of the by-law, the only 
variance requested was in the one sideyard which is adjacent to the hydro 
right-of-way. I am satisfied that the variance is a minor one in view of the 
adjacent right-of-way and I am also satisfied that any operation which the 
lessee carries on which is contrary to the licensing by-law or zoning by-law is 
not a matter to be taken into account in dealing with this variance. Obviously 
they are matters to be dealt with through prosecution or the withholding of a 
licence.” 


Appeal allowed: Canadian Petrofina Limited and the Committee of Adjust- 
ment of the Town of Burlington, O.M.B. P-2685-66, 6th March, 1967. 


Siting of Dwelling to avoid removal of large Trees — Objection to Decision 
authorizing approximate Set-back — An appeal by the owner of abutting 
property from a decision of the Committee granting an application authorizing 
aS a minor variance a reduction in the easterly sideyard set-back from the 
minimum of 14 feet required under the by-law to a “set-back of approximately 
11 feet” in respect of a vacant lot. The variance was sought to permit the siting 
of a proposed dwelling in such a way to avoid the removal of certain large trees 
which improve the appearance of the property. 


“The appellant objects to that decision on the grounds that the use of the 
word “approximately” renders it vague, that it goes beyond the variance sought 
by the applicant and if exploited to its fullest extent would be harmful to those 
amenities enjoyed by the appellant on her own property.” 


“It appears from the evidence that the applicant had only sought to encroach 
upon the required sideyard to a very limited extent at the north-east corner 
of the proposed dwelling rather than a reduction of the entire sideyard.” 


“Evidence on behalf of the original applicant was that the final siting of the 
dwelling had now been ascertained, and in this respect there was filed as Exhibit 
6 a site plan entitled ‘Residence for Mr. and Mrs. S. Armel, Plot Plan, Dwg. 
No. A-1, Nightingale and Quigley Architects, Job No. 6718’ and dated May 3, 
1968. It was the evidence of Mr. Nightingale on behalf of the original applicant 
that the variance could be limited to a sideyard reduction of 1.5 feet at the 
north-east corner of the proposed dwelling extending for a distance of 10 feet 
along the easterly wall of the dwelling from the said corner.” 
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“Counsel for the appellant indicated that his client would be satisfied if the 
variance is limited to that described in the preceding paragraph and the dwel- 
ling is sited in accordance with the plot plan filed as Exhibit 6. This is accep- 
table also to the applicant.” 


“In these circumstances, the appeal being successful in part, I recommend 
that the decision of the Committee of Adjustment be set aside and substituted 
therefor authorization of a minor variance in accordance with the plot plan 
filed as Exhibit 6.” 


Appeal successful in part: Cohen, Sonia, and the Committee of Adjustment 
of the Borough of North York, re application by Paul Nightingale and Garnet 
Quigley, O.M.B. P-5416-68, 27th May, 1968. 
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Chapter XXVIII 


Rear Yard — Variance 


Complete elimination of Rear Yard — Legislative Decision 
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Complete elimination of rear yard — Legislative decision — An appeal by 
an objector against a decision of the Committee granting upon conditions an 
application for a minor variance from the rear yard provisions of the by-law. 


“This appeal was taken by Niagara International Centre Limited against a 
decision of the Committee of Adjustment dated November 12, 1968, whereby 
the Committee granted an application to Botyanski Niagara Centre Limited. 
The original application to the Committee by Botyanski sought a variance 
from the provisions of By-law 5335, as amended, which allows the construction 
of an eight-storey hotel having a rear yard of 0 feet whereas the by-law require- 
ment is 20 feet. The application as has already been pointed out was granted 
subject to certain conditions. 


“The land in question adjoins the lands of Niagara International Centre 
Limited, the appellant, which operates the Skylon Tower. The property fronts 
on the unopened road allowance of Robinson Street and is bounded on 2 other 
sides by quite steep hills. This means that access to the property is gained by 
means of a driveway from the end of Robinson Street and through the pro- 
posed parking area. 


“Neither the appellant nor the respondent called any evidence in this matter 
but relied upon submissions made. It should also be pointed out that counsel 
for the City of Niagara Falls and the Niagara Parks Commission appeared in 
support of the appeal but only gave argument at the hearing. 


“Mr. Patrick Murphy, the assistant fire inspector for the city fire depart- 
ment, appeared on his own behalf to give evidence. He indicated because of 
the positioning of the building and being surrounded on three sides by difficult 
terrain that to fight a fire in the proposed hotel would be very difficult indeed. 
The only access for the fire equipment would be through the parking lot and to 
properly position the aerial truck would be almost impossible. 


“In spite of this disturbing evidence, I must, however, direct my attention to 
what I consider an even greater fault in this application. This relates to the com- 
plete elimination of a requirement of the by-law namely the 20 feet necessary 
for a rear yard. In my opinion this is a legislative decision which could only be 
accomplished by an amendment to the by-law.” 


Appeal allowed: Committee decision set aside: Niagara International Centre 
Limited and the Committee of Adjustment of the City of Niagara Falls, re an 
application by Botyanski Niagara Centre Limited, O.M.B. P-7624-68, 21st 
April, 1969. 


Chapter XXIX 


Floor Area — Variance 


Floor Area — Increase in — Right of Owner to adapt to changing Con- 
ditions by Remodelling — Not a Minor Variance 170 


Garage — Demolition — Replacement by Two-Stozey Structure — Maxi- 
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Floor area — Increase in — Right of owner to adapt to changing conditions 
by remodelling — Not a minor variance — An appeal by a ratepayer’s 
association against the decision of the Committee granting upon condition an 
application authorizing as minor variances a reduction of a side yard to “one 
foot four inches from the by-law requirement of three feet and an increase in 
the gross floor area to 1,700 square feet from the maximum of 1,312.5 per- 
mitted under the zoning by-law. The existing dwelling has two storeys and a 
gross floor area of 1,300 square feet. The variances are sought for the purpose 
of erecting a third storey addition with a gross floor area of 400 square feet.” 


“The appellant agrees that the side yard variance is of little significance in 
this matter because it has been established by the side wall of the existing 
building, but argues that the variance with respect to gross floor area is not a 
minor variance an in fact constitutes a major departure from the standards set 
out in the by-law. 


‘Evidence of the architect who designed the proposed addition is that it 
would not detract from the appearance of other homes in the area, that exterior 
changes would be barely noticeable and that in fact it would not be possible 
to see any increase in roof level because of the angle of the proposed projection 
of the roof line except from beyond a distance of forty feet from the front of 
the dwelling. The application of the owner for the variances was supported by 
a number of friends and neighbours living in the area and some of these 
indicated that they were also entertaining thoughts of renovating their own 
properties. One expressed the belief that owners in this area should be given 
flexibility to adapt to changed conditions by remodelling and renovating and 
increasing floor areas. 


“I agree with counsel for the appellant that this is more than a minor 
variance and as a precedent would encourage other applications for major 
departures from the standards prescribed in the by-law for this area. If con- 
ditions have changed to the extent that these standards are obsolete and should 
be removed or drastically altered, the proper course of action is to seek those 
changes by way of amendments to the by-law.” 


Appeal allowed: Lawrence Park Ratepayers Association and the Committee 
of Adjustment to the City of Toronto, O.M.B. P-6053-68, 19th August, 1968. 


Garage — Demolition — Replacement By Two Storey Structure — Maxi- 
mum Floor Area Exceeded — An appeal against a decision of the Committee 
granting a variance in respect of side yards and floor space pertaining to a 
property, zoned single family residential. 
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The property is occupied by six persons; the owner; her son; daughter-in- 
law; and three granddaughters. Existing building, a two-storey dwelling with 
six rooms, including three bedrooms, two bathrooms, and a basement which is 
divided into a recreation room, laundry room and furnace room. There is 
attached a single-storey garage. Lot frontage is 39 feet and depth 120 feet 
which provides a total area of 4,680 square feet. 


“The purpose of the original application was to permit the demolition of the 
existing garage and its replacement by a two-storey structure of the same width 
but extending the full length of the house. The reason for the proposed rebuild- 
ing is said to be a need for additional bedroom accommodation and a place 
for the eldest granddaughter to study. The addition proposed would contain 
the garage and a room 12’8” by 9/4”, on the first floor and two bedrooms and 
a bathroom on the second floor.” 


“The houses in the neighbourhood . . . were built about 18 years ago and 
side yards vary from 9 inches in some cases to 3 feet in others. An alleviating 
factor to some extent is that the one-storey garages permit some day-lighting 
between the taller two-storey dwellings . . . these are good quality dwellings 
which have been well-maintained. 


“The variance authorized by the Committee of Adjustment as to side yard 
requirements would permit the construction of the two-storey addition to the 
same distance (2’9”) from the lot line as the existing one-storey garage. The 
second variance would permit floor space to exceed the maximum permitted 
by the by-law based on lot area by 236 square feet; i.e. by slightly more than 
12.6 per cent of the maximum permitted which in this case is 1,872 square 
fect. 


The Board decided that “in the absence of any planning evidence to the 
contrary the long term effect on the character and appearance of the neigh- 
bourhood would be more than minor. Granting this variance may and probably 
would lead to similar applications...” 


Appeal allowed: Freedman, David, and the Committee of Adjustment for 
the Township of York, O.M.B. N-9140-65, 26th July, 1965. 
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Chapter XXX 


Lot Area Reduction — Variance 


Reduction in Lot Area — Minor Variance 
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Reduction in Lot Area — Minor Variance — An appeal by the owner of an 
adjacent property against a decision of the Committee granting an application 
authorizing a minor variance from the provision of the zoning by-law which 
requires a minimum lot area of 10,000 square feet. ‘““The subject lot has an area 
of 9,911.6 square feet. The property is zoned R4 which permits an apartment 
building. All other provisions of the zoning by-law would be complied with. 
It is not possible to buy additional land within the R4 zone to increase the lot 
area. 


“The appellant contends that the lot is not suitable for an apartment building 
because the land is not stable due to underground springs and that his property 
would be damaged by any construction and devalued by the presence of an 
apartment building. 


“In my opinion the variance sought is a minor variance and is necessary and 
desirable for the development of the property in accordance with its zoning.” 


Appeal dismissed: Major, Robin G., and the Committe of Adjustment of 
the Borough of York, re an application by Milan Grdic, O.M.B. P-5911-68, 
19th August, 1968. 


Chapter XXXI 


Residential Use — Variance 


Apartment Building — Enclosed Balcony — Not a Minor Variance ........ 176 


Declaratory Order of Approval — Duty of Assessor with Respect to 
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Apartment Building — Enclosed Balcony — Not a Minor Variance — An 
appeal by the original applicants and others against a decision of the Committee 
of Adjustment dismissing an application to enclose a recessed balcony with a 
thermo-pane glass front at the top floor level of an eleven-storey, co-operatively 
owned apartment building. The application was refused by the Committee on 
the grounds that “. . . the request is not reasonable and does not come within 
the meaning of a minor variance, while the granting of same could create an 
undesirable precedent.” 


For the applicant it was stated “. . . that the variance, if granted, would 
eliminate a problem caused by ice, dirt and soot accumulating on the balcony 
and eventually finding its way onto the rugs in the apartment. The problem, 
the appellant testifies, is a continuing one but is more serious during the winter 
months. It was the testimony that the location of this particular apartment in 
relation to the air currents makes it more susceptible than others to the ele- 
ments.” 


The apartment building is of modern design and the balconies are recessed. 
If this space were enclosed the evidence indicated that there would be an 
excess in gross floor area of approximately 120 square feet which might be 
reduced to 100 net square feet when insulation was taken into consideration. 
The owner of the apartment unit submitted that “. . . the motivation in seeking 
a variance is not to provide additional space but merely to resolve a very 
troublesome problem.” 


“Stuart I. Westland, a qualified planner, appearing before the Board upon 
the instruction of the Planning Director for the City of Toronto, stated in his 
evidence that the main concern from a planning viewpoint was that the 
present application, if granted, might constitute a precedent in the City of 
Toronto if the principle was accepted that balconies could be considered as 
part of the main floor space.” 


The Board decided “After a full and proper consideration of the evidence 
adduced I am of the opinion that what is sought here is not in reality a minor 
variance. The section of The Planning Act governing minor variances is 
generally assumed to be a statutory remedy for those individuals who are un- 
able for one reason or another to meet the requirements of a restricted area 
by-law. Such would not appear to be the case here since this modern, residential 
building has complied with the necessary requirements.” 


“It is the evidence that balconies are not included in the calculated floor 
space of apartment buildings in the Toronto by-law and I am satisfied that any 
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variance granted in this regard could be construed as a precedent, adversely 
affecting the standards sought to be achieved throughout the city, particularly 
those affecting densities. In my opinion, bearing in mind the fact that the by- 
law does not contemplate consideration of balconies in calculating floor space, 
it may well be that what the Committee, and now this Board, is asked to do 
would in effect be tantamount to legislating, which is the prerogative of an 
elected council.” 


Appeal dismissed: Heathaven Apartments Limited and others and the 
Committee of Adjustment to the City of Toronto, O.M.B. P-3524-67, Sth 
August, 1967. 


Declaratory Order of Approval — Duty of Assessor with Respect to Con- 
formity — An appeal by the original applicant against a decision of the Com- 
mittee dismissing an application for a variance. 


“The applicant and her father purchased the subject lot in 1960 and sub- 
sequently erected an eight-suite apartment on the site, followed in 1961 by a 
permit to create a ninth apartment in the basement at which time 2 basement 
apartments were in fact built. In 1965 a basement recreation area was, without 
permit, converted into an eleventh apartment and it is as a result of an impend- 
ing sale of the property that the subject application which, in effect, is for a 
declaratory order of approval was brought. 


“At all pertinent times the maximum permitted number of suites in relation 
to the lot area was eight and the combination garage and parking areas for 12 
cars would not satisfy a 125% requirement for the 11 suites. In addition to this, 
by reason of an amended zoning by-law passed in 1962, one side yard is now 
inadequate. If therefore the subject appeal were allowed the building would 
still need at least two further variances to become conforming. 


“In my view the fact that the various suites have, from time to time, been 
assessed is not of moment, it not being the duty of an assessor to comment on 
conformity. It is enough to say that the creation of 11 suites where 8 would be 
the permissible maximum cannot be considered a minor variance and no hard- 
ship appears invo!ved since the situation is the creation of the applicant/or her 
father. No one has objected to her operation, the matter only arising as a result 
of her desire now to conclude a profitable sale. Any approval would, in my 
view, more appropriately result by action of council...” 


Appeal dismissed: Bowes, Martha, and the Committee of Adjustment of the 
City of Kitchener, O.M.B. P-7023-68, 28th day of January, 1969. 
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Erection of Triplex requiring fundamental change in land use by-law — Not 
a minor variance — An appeal by a number of objectors against a decision of 
the Committee granting an application for permission to remodel an existing 
duplex into a three unit apartment house “under the guise that the relief being 
sought was a minor variance. The zoning affecting the applicant’s property is 
residential in nature and restricts any greater density than a semi-detached 
dwelling or a duplex. 


“The town council of Strathroy has enacted a land use by-law which, inter 
alia, sets out certain regulations in regard to triplexes. However, the land use 
map which is a part of the by-law does not provide for zoning which would 
permit the erection of triplexes. Therefore one can assume that the town 
council in its discretion has not seen fit at this time to permit triplexes in 
Strathroy. 


“It is my opinion that what the applicant seeks here is not a minor variance 
but is a fundamental change in the land use by-law of the town. I think that the 
Committee of Adjustment in granting this approval has in fact usurped the 
function of the town council and has determined planning policy in that the 
result of the Committee’s decision injects an amendment to the land use by-law 
by providing for a triplex. 


“Although it is not necessary to consider in arriving at a decision herein I 
note that had the relief sought been granted there would have been four 
variances from the triplex regulations under the by-law in that the frontage, 
side yard, minimum apartment floor area and set-back provisions of the by-law 
would have been violated, which in my opinion would by itself have been 
sufficient reason to deem this matter as not being a minor variance.” 


Appeal allowed: O’Hagan, Robert J., and others and the Committee of 
Adjustment of the Town of Strathroy, re an application by Lorne A. Dubs, 
O.M.B. P-4612-67, 17th April, 1968. 
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Driver Operated Car Wash — Deemed Not a Use Similar to an Automobile 
Service Station — The application was made for a variance in respect of a 
property in an R2, (residential use district) upon which there was an auto- 
mobile service station, which had been in business for 20 years. The automobile 
service station was a non-conforming use. 


The applicant sought permission to erect a building that would contain 
facilities necessary for washing automobiles. This would be done by the occu- 
pants of the automobiles, as no person would be employed in the operation of 
the equipment. 


The washing of automobiles was not included in the list of uses permitted 
in an R2 zone. The Committee granted the application on the condition that a 
fence be erected, to prevent the passing of light from the lights of the vehicles 
which would use the facilities. 


On appeal by the Minister of Municipal Affairs counsel for the Minister 
argued that the Committee was without jurisdiction to grant such an applica- 
tion. 


Counsel for the corporation maintained “that the provisions of Section 32b 
(2) (a) (ii) of The Planning Act were applicable, as the proposed business 
was Similar to the purpose for which this land was used on the day the by-law 
was passed. 


“Section 32b (2) (a) (ii) allows a Commitiee, by its decision, to “permit the 
use of ‘such’ land, building or structure for a purpose that in the opinion of the 
Committee is similar to the purpose for which it was used on the day the by-law 
was passed or is more compatible with the uses permitted by the by-law than 
the purpose for which it was used on the day the by-law was passed, provided 
that the land, building or structure continues to be used in the same manner 
and for the same purpose as is authorized by the decision of the Committee.” 


“It would appear that Section 32b (2) (a) (ii) is the section of the Act that 
properly applies to this matter. It was argued that the proposed use of land is 
similar to the use on the day the by-law was passed.” 


The Board decided that “‘after studying all the evidence that these uses can- 
not be found to be similar, within the meaning of the Act.” 


Appeal allowed and the decision of the Committee of Adjustment set aside: 
Minister of Municipal Affairs and the Committee of Adjustment of the City of 
Woodstock, O.M.B. N-9546-65, 20th September, 1965. 
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Repair and Installation of Motor Vehicle Springs — Commercial Use In An 
Industrial Zone — An appeal against the dismissal of an application for relief 
from the provisions of the by-law to permit the repair and installation of motor 
vehicle springs in conjunction with the manufacture and assembly of springs 
which is a permitted use under the by-law. 


The property is situated on the east side of Granger Ave. and Danforth Road 
and is zoned industrial. The zoning opposite is residential. 


“The subject property is situated . . . immediately south of the property on 
which an auto body shop (a non-conforming use) is located. . . . Then to the 
south of the subject property there are two residential properties (non-con- 
forming uses) followed by a variety of factory buildings, machine shops and 
similar uses. On the west side . . . in the residential zone in the vicinity of the 
subject property there are other non-conforming uses — two service stations 
and an auto body shop. Owners of nine properties had filed objections before 
the Committee but none appeared before the board. 


“The owner of the residential property adjoining the subject property ap- 
peared as a witness in support of the appeal and asserted that neither the 
manufacture nor the repair and installation of springs, which had been carried 
on for several months as the owner mistakenly believed it was a permitted use, 
caused any objectionable noise, traffic problem or other nuisance. The evidence 
of Mr. Korosec that not more than six vehicles per day could be serviced with 
respect to repair and installation of springs and that there was parking accom- 
modation for eight vehicles on the premises was not disputed. On the evidence 
the Board is satisfied that the variance requested would not create a traffic 
problem or other nuisance.” 


“Permitted lot coverage by buildings for manufacturing in an industrial zone 
is 60 per cent whereas lot coverage permitted in an industrial commercial zone 
is 40 per cent. The building plans in this case indicate a lot coverage of approxi- 
mately 45 per cent. Because of the limited commercial aspect of this enterprise 
the Board is satisfied that the lot coverage is not more than a minor variance.” 


“The question remaining then is whether a commercial use in an industrial 
zone is in this case more than a minor variance. An application such as this 
must be judged on its own merits and in the light of the evidence presented to 
the Board. It is argued that the appeal should be dismissed because the use 
contemplated is permitted only in an industrial commercial zone or an in- 
dustrial district commercial zone. By-law . . . lists the only uses permitted in 
such zones and the only use so listed which bears any resemblance to the pro- 
posed use in this case is a public garage. 
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“The repair and installation of springs is only one and a minor one of the 
many activities of a public garage and it appears unreasonable that this enter- 
prise which is largely manufacturing should be placed in the category of a 
public garage simply because of the one phase of its activities. The repair and 
installation of springs is in a sense custom manufacturing and assembling 
closely related to its main activity. It is a service which is normally performed 
by similar enterprises engaged in the manufacture and assembly of vehicle 
springs. Moreover, there was no evidence that the use contemplated would 
have a harmful effect of any significance on the properties in the vicinity.” 


Appeal allowed: Korosec, Maria, and the Committee of Adjustment of the 
Township of Scarborough, O.M.B. N-8072-64, 31st December, 1964. 


Trucking Depot — Reservation for Landscaping — By-law not shown to 
be unreasonable — An appeal by an objector against a decision of the Com- 
mittee granting an application for relief to allow a transport company to 
encroach upon a 30-foot landscaping area required by the by-law. 


“The lands with which this appeal is concerned are zoned for industrial use 
and are used as a trucking depot or yard. The restricted area or zoning by-law 
of the City of Brockville requires a 100 foot yard to be provided on industrial 
lands where they abut a residential zone, as well as that 30 feet of such yard 
closest to a residential zone must be reserved for landscaping. The subject 
lands abut a residential zone. The trucking company maintain that this require- 
ment will prevent them from expanding their operations as they must encroach 
on the 30 foot landscaped area in order to manoeuvre and park their vehicles. 
The Committee of Adjustment granted an application for relief from the terms 
of the by-law. Counsel for Mrs. Rowan and several ratepayers on their own 
behalf objected to the relief given by the Committee of Adjustment on the 
grounds that it would bring the operation of the transport company closer to 
residences and would so increase the volume of noise which they now state is 
sufficient to cause them inconvenience. 


“The evidence dealt almost exclusively with the difficulties which would be 
experienced by the transport company if they could not encroach on the 30 
foot landscaping area already referred to in the decision. However, there was 
no evidence to show that the requirement of the by-law was unreasonable or 
why this particular property should receive relief from a requirement that 
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applies to all similar properties in the City of Brockville. I do not believe that 
it is sufficient to argue inconvenience in a situation such as this when all other 
properties in a similar position are faced with the same regulation. I do not 
believe that any valid reason has been advanced to support a granting of relief.” 


Appeal allowed: Rowan, Alma, and the Committee of Adjustment of the 
City of Brockville, re an application by McNeil Transport Limited, O.M.B. 
P-7869-68, 14th May, 1969. 
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Hairdressing Establishment in Home — Variance to Off-street Parking — 
An appeal against the refusal of the Committee to allow a variance to off-street 
parking on the grounds that ‘A similar variance had been already granted to 
an immediately adjoining property. To grant a further variance would not be 
desirable. ... No adequate parking is available on the property.” 


The property is in a residential zone and the by-law permits a hairdressing 
establishment as a home occupation in a residential zone, and requires one 
off-street parking space to the rear of the building line, for each hairdressing 
chair. “The evidence of the appellant was that there was adequate parking space 
on the driveway which extends from the street to the front of the garage. The 
appellant advised the Board that the hairdressing business formerly conducted 
on the next door property was no longer in existence. 


The Board stated “I cannot find anything in the by-law which would prevent 
the Committee from allowing a variance based on whether or not a hairdresser 
was already established in the vicinity. The second reason given by the Com- 
mittee was that no adequate customer parking is available on the property. The 
zoning by-law is quite definite in this respect in stating that all off-street park- 
ing must be to the rear of the building line and I have some doubts that it is 
proper to grant a variance of this kind in the face of such a prohibition .. .” 


“A variance which would allow parking in the front yards of a modern 
housing development would not appear to be reasonable.” 


Appeal not allowed: Lackenbauer, Anna, and the Committee of Adjustment 
of the City of Kitchener, O.M.B. N-9123-65, 12th July, 1965. 


Impracticability of Acquiring Additional Land for Parking — No Evidence 
As To — Condition Valid — An appeal by the original applicant against a 
decision of the Committee imposing a condition to the granting of an applica- 
tion for a variance to permit the renovation of an existing business office in the 
semi-basement of the subject property, contrary to the provisions of the by-law. 
The building is a non-conforming use. 


The Committee decided: “In the opinion of the Committee the application 
is for a use which would comply with Section 32b (2) (a) (ii) provided that 
two additional off-street parking spaces are provided over and above the 
existing parking.” 


“The applicant before the Committee is the appellant in this case and it is 
the condition only which is being appealed.” 
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“It is the appellant’s position that since a parking lot 50’ x 25’ at the present 
time serves the whole building with its varied uses, the Committee goes beyond 
its jurisdiction in requiring the appellant to acquire more land, since the in- 
tended residential use is not as intense a generator of traffic as the existing one 
would be. It further contends that the use proposed is much more compatible 
with the uses permitted by the by-law than is the present office space. “Counsel 
for the township submitted that at the time of the passing of the by-law, the 
chiropractor’s office had been established and it was not too much to expect 
the appellant to provide additional parking in return for the variance sought, 
especially so, since the existing parking facilities fall far short of the normal 
by-law requirements.” 


An effort was made to purchase adjacent land but the price was deemed too 
high. The Board stated “While it may be argued that the condition imposed 
by the Committee creates a hardship to the appellant, the fact remains that 
when applications are made to the Committee to exercise the discretion vested 
in it by the statutes an opportunity is provided, if deemed necessary, of bringing 
certain non-conforming uses closer into relationship with conforming pro- 
perties in the area. At any rate, in the absence of evidence to indicate the 
impracticability of acquiring additional lands for parking. I do not believe that 
the decision of the Committee of Adjustment should be interfered with.” 


Appeal dismissed: Blue Chip Finance Company Limited and the Committee 
of Adjustment of the Township of East York, O.M.B. N-8733-65, 4th May, 
1965. 


Industrial Firm — Reduction in Parking Facilities — No Additional 
Employees — An appeal by an objector against the decision of the Committee 
of Adjustment granting an application to permit the erection of a small office 
addition to an industrial firm. “The respondent in its original application 
stated that it is unable to provide the parking required by the by-law and as 
such sought relief from the provisions thereof.” 


“I find as a fact that the addition would have a floor area of 770 square 
feet and would not result in an increase of the number of persons employed at 
the plant. According to the by-law this new addition would necessitate the 
creation of three additional parking spaces. The appellant, supported by a 
number of witnesses, objects to the relief as sought on the ground that the 
street parking, already at a dangerous level, would be further increased to the 
detriment of the area. I am satisfied that there is a parking problem in the 
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street in the vicinity of the plant, but I am not satisfied fully that the plant is 
the sole contributor to this and neither am I satisfied that the creation of 
additional parking spaces on the premises of the respondent would alleviate 
the situation. I further accept that the offstreet parking now provided by the 
respondent is not fully utilized. It is made to appear that employees prefer to 
use street parking and this is a matter to be dealt with by by-law enforcement 
officers of the City of Galt and not by this Board.” 


“It is not necessary to say that the plant has 194 employees and provides 110 
parking spaces. This fact has not been seriously challenged. Included in the 
above figure are additional parking spaces provided recently by the respondent 
which additional provision would more than adequately balance the three 
spaces taken away if the addition is permitted.” 


“On the whole I am satisfied that the appellant has not met the onus incum- 
bent on him to show that the minor variance, if allowed, would frustrate the 
general intent and purpose of the by-law.” 


Appeal dismissed: Palvetzian, Charles, and the Committee of Adjustment of 
the City of Galt, O.M.B. P-3751-67, 26th July, 1967. 


Landscape Area Used for Parking — Contribution to Amenities of General 
Neighbourhood Required — An appeal by the original applicant against a 
decision of the Committee dismissing an application to allow the applicant 
“. .. to use a portion of the 30 foot front yard for parking whereas according 
to By-law 7625 it should be landscaped. The property is in an industrial zone 
and fronts on the west side of Rivalda Road and flanks on the south side of 
Bradstock Road. North York has a rather unusual provision relating to parking 
in this zone. If the property has a frontage of 100 feet or less the whole of the 
front yard may be used for parking but if the frontage exceeds 100 feet then 
none of the front yard may be used for parking. It is because the frontage of 
the applicant exceeds 100 feet that he has to apply for this variance. Its front- 
age is a little over 200 feet and it desires to use about 60 feet of this frontage 
for parking. 


“The applicant has substantial parking in the rear of its plant, but is anxious 
to have parking at the front for customers and salesmen attending on business 
so that they can go directly into the company’s offices and not have to park 
in the rear and enter through the rear entrance and pass through the factory 
space before they are able to reach the office area. 
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“Pictures were filed on behalf on the applicant indicating that there were 
several properties in the neighbourhood where parking was provided in the 
front yard presumably because such properties had a frontage of 100 feet or 
less. 


“Apparently no one appeared before the Committee of Adjustment in op- 
position to the application nor did any one appear before me. There was how- 
ever, a letter sent to the secretary of the Committee of Adjustment by Mrs. 
T. G. Montpool who lives on the south side of Bradstock Road, to the west of 
the subject property. 


“She does not complain of parking in the front yard but complains that the 
rear yard parking lot is not properly maintained and rains carry mud from the 
rear parking lot on to the sidewalk on Bradstock Road. Apparently the problem 
is accentuated by the fact that trucks going to the premises to the south of the 
subject property use this parking lot rather than the lane appurtenant to such 
premises to obtain entrance to the rear. 


“Because other premises in the area have parking in their front yards, the 
application is not without merit. I think this is a good case for application of 
the principle that he who seeks equality should do equality. 


“I would therefore recommend that the appeal should be allowed and that 
the application to the Committee of Adjustment should be granted subject to 
the following conditions: 


“(1) The parking would be limited to the south sixty feet of the front yard 
of the subject property; 


(2) That the applicant grade its rear parking lot so that the drainage will 
be away from the sidewalk and will place on such parking lot compacted 
crushed stone to a depth of eight inches and maintain such parking lot free of 
dust; 


(3) That a barrier be erected along the south limit of the property so that 
trucks can not enter this parking lot from the premises to the south. 


“T think if these conditions are fulfilled their contribution to amenities of the 
general neighbourhood will more than offset any deleterious effect front yard 
parking will have on such neighbourhood. 


“T also recommend that the Board’s formal order do not issue until counsel 
for the applicant advises the Board that the above work has been completed.” 
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Appeal allowed subject to conditions: Stuart House International Limited 
and the Committee of Adjustment of the Borough of North York, O.M.B. 
P-6599-68, 6th May, 1969. 


Onus on Applicant to Prove Adequacy of Parking — Creation of Additional 
Apartment — An appeal by the Borough against the decision of the Com- 
mittee granting upon a condition an application for a minor variance. 


“Although the subject lands have, since 1960, been zoned for single family 
residential purposes, the evidence of the Planning Director was to the effect 
that he regarded this as a holding type of zoning, that a substantial amount of 
denser development has occurred in the area and that he had favoured 11 suites 
for the site upon the occasion in 1962 when council passed By-law 7058 per- 
mitting 10 suites as presently existing. An additional basement room would 
have formed the eleventh apartment but following By-law 7058 has been made 
available for, but not extensively used as, a recreation room. The completion 
of that space as an eleventh apartment is now desired and was approved by 
the Committee on the assumption that the required parking space is available 
and a condition that the apartment be used for the accommodation of a janitor. 


“The appeal of the Borough against that decision is confined almost entirely 
to its contention that parking, particularly as it relates to keeping 15 feet from 
a window, cannot be complied with. The evidence in that regard was not very 
convincing on either side but since the acceptability was an assumption of the 
Committee I consider it an obligation of the applicant to prove adequacy in 
which he has failed. 


“Furthermore it was the expressed desire of the applicant to provide space 
for a janitor so as to reduce vandalism in the building. By his own admission 
however a janitor in such a building could not be expected to be full-time. 


“When it is realized, as well, that the desire is to convert a basement room 
into an apartment without knowledge that a permit would be granted there 
appear to be too many imponderables to justify considering authority by the 
Committee or this Board to create an additional apartment a minor variance.” 


Appeal allowed: East York, the Borough of, and the Committee of Adjust- 
ment of the Borough of East York, re an application by Anton Wolf, O.M.B. 
P-8812-69, 27th June, 1969. 
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Parts of By-law to be treated as having equal importance — Off-street 
Parking Requirements not “Minor Part” — An appeal by the Minister against 
a decision of the Committee granting an application for relief from provisions 
of the by-law with respect to off-street parking. 


“The evidence showed that the Co-operators Insurance Association erected 
an office building in Owen Sound some years ago. Some 107 persons are now 
employed in this building. The Association requires additional floor space for 
their business and purchased the adjoining property. This property had origin- 
ally been used as a dwelling and was latterly occupied by the Y.M.C.A. The 
existing building would be razed and a new office building would be erected. 
The by-law requires such a building to provide 60 off-street parking spaces. 
The building, as planned, would leave space on the site for 16 off-street parking 
spaces. An application was made to the Committee of Adjustment for the City 
of Owen Sound for relief from the provisions of the by-law, so as to permit 16 
spaces only. Questions Nos. 6 and 7 on the application form read: 


6. ‘Nature and extent of relief applied for:” 
“Zoning requirement of one parking space for every 300 square feet of 
usable office space:” 


7. “Why relief is required (that is why it is not possible to comply with the 
by-law) : 


“Insufficient Land: requirement is excessive to reasonable need.” 
The Committee heard the application and granted it giving these reasons: 


“The Association is planning to construct a new 4-storey office building 60’ 
x 100’ on the site and is requesting relief from parking requirements of By-law 
2999 which requires one parking space (10’ x 20’) for each 300 square feet of 
building floor area. The Association can provide 16 parking spaces whereas 
the By-law requires a total of 60 parking spaces. 


“The Committee after hearing the objections from three property owners 
in the vicinity of the proposed new building and being assured by the repre- 
sentatives of the Insurance Association that every effort had been made to buy 
additional land for parking and that efforts would be continued to acquire such 
additional land in the future, approves the application and it is so ordered. 


“The Committee is also of the opinion that any parking problems which do 
exist on lst Avenue West would be alleviated by strict enforcement of the 
present parking regulations or by the installation by the City of parking 
meters.” 
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“The evidence showed that the existing office building of the Association 
provides 3 off-street parking spaces for customers or visitors and a further 7 
spaces for officials and staff. The existing building apparently creates a daily 
demand for 30 spaces and 20 vehicles must be parked elsewhere. The pro- 
posed building will house activities which will not attract the public. The 
activities or operations would be transferred from the present building to- 
gether with the necessary staff. An additional 3 employees will be hired. The 
new building could provide 16 parking spaces, the existing building would 
continue to provide 10 spaces. Although the proposed building would add a 
substantial area of floor space the evidence was that the level of activity would 
be the same as at present insofar as the use of off-street parking was concerned. 
The cost of additional land to provide the required parking was said to be 
$100,000 and efforts to acquire such land had not been successful in any event. 


Council for the Minister, in his argument, “said that the appropriate legisla- 
tion was Section 32b (1) of The Planning Act, and that the reduction in the 
number of off-street parking spaces from the 60 required by the by-law to the 
16 spaces applied for was something more than a minor variance. This in his 
opinion left the Committee without jurisdiction and so the appeal should be 
allowed.” 


“The City and the applicant produced evidence which gave the particulars of 
the proposed use, which it was maintained would be of great benefit to the 
City. I believe that the evidence shows this to be so. It was also maintained that 
the off-street parking regulations in the by-law were unreasonable, particularly 
for the use in question, which would attract few vehicles. The parking to be 
available at the two buildings would be adequate. The evidence showed that 
the City, realizing that the present off-street parking requirements could hinder 
or prevent desirable development in the central area, was in the process of pro- 
viding lots for public parking and it was expected that the present off-street 
parking requirements would be eliminated or greatly reduced in the future. It 
was also argued that the off-street provisions were a ‘minor part’ of the ef- 
fective by-law and because of this the Committee should have greater latitude 
in granting a variance in respect to that part of the by-law.” 


Two owners of adjoining properties made representations to the Board con- 
cerning off-street parking. One did not continue his objection when the position 
of the parking area was shown to him. 


The Board stated: “I believe that the Committee and this Board must con- 
sider the regulations that are in effect when these matters are being considered 
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by them, and that evidence as to future amendments cannot be given any 
weight. 


“Tt would seem that the Committee and this Board cannot accept any part of 
a by-law as being a “minor part’, I believe that the parts of the by-law must be 
treated as having equal importance. 


“The Council may, of course, at any time, amend their restricted area by- 
laws and an overall reduction in the off-street parking requirements could be 
made or a scale of off-street parking requirements could be introduced, related 
to the demands of the various types of land uses. The particulars of these would 
be determined by Council.” 


“I believe that the evidence in this matter shows that the Committee has 
granted something more than a minor variance and which I believe does not 
maintain the general interest and purpose of the By-law.” 


Appeal allowed: Minister of Municipal Affairs and the Committee of Ad- 
justment of the City of Owen Sound, re an application by Co-Operators Insur- 
ance Association, O.M.B. P-4887-67, 13th March, 1968. 


Variance from Parking Requirements — Interest in space on adjacent 
property — An appeal by the original applicant against the refusal of the 
Committee to grant the variance requested. 


“To understand the problem involved in this application it is necessary to 
give some background. 


‘‘A developer owned a property at the north-west corner of Eglinton Avenue 
West and Snider Avenue. 


“A building permit was applied for to erect four stores with apartments 
above on the westerly portion of the parcel and five stores with offices above 
on the easterly portion of the parcel. 


“The York zoning by-law requires in the case of apartments over stores a 
rear yard of 400 feet with one parking space per dwelling unit. There is no 
requirement for rear yards or parking spaces when there is an office over a 
store. 


“The rear yard behind the westerly four stores is ample to comply with the 
by-law. There is practically no rear yards in the rear of the easterly five stores, 
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only a right-of-way about 12 feet wide; to the north of this right-of-way is a 
Hydro substation. 


“The developer made an application to the Committee of Adjustment to pro- 
vide for apartments rather than offices on the eastern portion of the property 
and on the 30th of September, 1968, this was rejected by the Committee of 
Adjustment in its second meeting of 1968. 


“The by-law enforcement officer inspected the property on December 12, 
1969 and found the subject property contained an apartment and subsequently 
instructed the owner that the by-law should be complied with. 


“The present applicant purchased the property together with a one-ninth 
interest in the parking area to the rear of the stores on the western portion of 
the parcel which purportedly gave him an area of 360 square feet. The appli- 
cant apparently did not know when he purchased the property that the apart- 
ment use was in breach of the by-law. 


“In the Board’s opinion the Committee of Adjustment was right in refusing 
the application. 


“The purported parking provision is too far distant from the subject lands 
to comply with the by-law and there is no possibility of this area complying 
with the rear yard requirement of 400 feet. 


“This case would appear to indicate that where a person is purchasing a 
property with mixed uses such as the subject property he would be well advised 
to make his offer to purchase conditional on the present use being in accor- 
dance with the existing zoning by-laws. 


“It also indicates that where an application is made for a division of a 
property, such as this original holding, serious consideration must be given to 
the granting of such a severance; to allow a conveyance of a one-ninth interest 
in an area Satisfying the rear yard requirement of a zoning by-law would at 
least seem open to question.” 


Appeal dismissed: Benincasa, Allegro, and the Committee of Adjustment 
of the Borough of York, O.M.B. R-3244-70, 28th December, 1970. 
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Cottage — Summer — Conversion to Permanent Dwelling — Deficiency in 
Lot Area — Consideration of Right of Way — An appeal by the owner of a 
summer cottage against the decision of the Committee refusing an application 
for a variance to permit the applicant to “build a back kitchen on the building 
and to change the cottage to a permanent residence.” 


The by-law provided that “no cottage shall be converted to a permanent 
dwelling house unless the lot on which it is erected contains not less than 15,000 
square feet.” 


An exhibit filed showed that the lot in question contained 5,726 square feet. 
“It also has certain rights of way and it was contended for the applicant that 
parts of these rights of way could be considered as appurtenant to the lot which 
would increase the area to 10,234 square feet.” 


The Board decided that “Even though these rights of way could be con- 
sidered as adding to the lot area, which is very doubtful, the resulting deficiency 
is much too great to be considered a minor variance. Even though it could be 
so construed the evidence adduced for the township clearly showed that this 
was a type of development which the township was very anxious to prevent for 
reasons which are very sound.” 


“T find that the variances requested are not minor.” 


Appeal dismissed: Hoyle, Percy, and the Committee of Adjustment of the 
Township of Wainfleet, O.M.B. P-560-65, 14th April, 1966. 


Cottage-Type Residence — Replacement of with more Permanent-Type 
Structure — Public Road Frontage Considered — An appeal by the original 
applicant against the decision of the Committee, dismissing his application 
for a variance to permit the erection of a cottage-type residence to replace an 
existing cottage. 


“The appellant wishes to erect a more permanent-type structure so that it 
could be used from time to time throughout the vear.”” Evidence indicated that 
approximately forty cottages in this area are capable of being used throughout 
the year, and it was argued that “replacement of the existing structure would 
be an improvement and appropriate to the uses in this area.” 


The area is zoned agricultural, and “. . . in such a zone a one family detached 
residence is permitted subject to certain lot area, frontage and yard restriction. 
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The by-law does not distinguish between non-permanent and permanent-type 
residences.” 


The application for a variance was made necessary because “. . . the by-law 
requires a frontage of one hundred feet on a public road. The subject property 
does not have any frontage on a public road.” 


The Board decided “. . . the provision requiring public road frontage is 
fundamental to the by-law, and to release this property completely from such 
requirement can not be construed as a minor variance which is compatible with 
the general intent and purpose of the by-law.” 


Appeal dismissed: Jessop, H. Frank, and the Committee of Adjustment of 
the Township of Wellesley, O.M.B. P-526-65, 11th October, 1966. 


Cottage Zone — Addition of Basement to Existing Dwelling — Not Minor 
Variance — An appeal by the Planning Board against a decision of the 
Committee granting an application for permission to put a basement under an 
existing residence to permit the installation of a furnace thereby making the 
building fit for year round occupancy. 


The original appellant stated that when he purchased the property he had no 
idea that he would not be permitted to live in it permanently and at the time 
of passing of the by-law he was living there himself although his family did not 
move into it until later. 


The Board stated “I am satisfied that this application could not be classed as 
a minor variance although it was apparently dealt with as such by the Com- 
mittee. It would, however, appear to be within the jurisdiction of the Commit- 
tee under Section 32b (2), but even though it may come under this sub-section, 
I think the appeal is well taken on general principles. The intent of the official 
plan and by-law is to confine permanent residential development to certain 
defined areas and to prevent the conversion of summer dwellings to year round 
residences, this policy being adopted for the general good of the municipality. 
To allow this application would clearly be to set a precedent, which would 
influence decisions on future applications.” 


Appeal allowed: Shuni.i Planning Board and the Committee of Adjustment 
of the Townshi» of Shuniah, O.M.B. P-2334-66, 8th February, 1967. 
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Minimum Lot Area — Summer Cottage — Renovation for Year Round 
Occupancy — Variance in Lot Area — An appeal by the original applicant 
against a decision of the Committee of Adjustment refusing an application to 
authorize the renovation of a thirty year old summer cottage for year round 
occupancy. 


The appellant wished to put a foundation under the cottage and to generally 
renovate it. “There are no services in the area, the nearest water main being 
a mile or so away. The lot has a frontage on the lake and the plan shows a 20 
foot lane at the rear of the lot as well as a 33 foot road allowance along its 
westernly limit. The 33 foot road allowance leads to a 66 foot street two lots 
away to the north. The plan is subject to a by-law of subdivision control. 


“The size of the lot is 45 feet by 150 feet for an area of 6,842 square feet, 
whereas the zoning by-law requires 50 feet and 15,000 square feet respectively 
where services are not available.” 


The Board stated “The Committee appears to have based its refusal of the 
application principally upon the fact that the lot does not have direct access to 
a 66 foot allowance. Under the circumstances here this may or may not be 
reasonable but what to me is of more weight is the variance in lot area. 15,000 
Square feet is a generally accepted standard throughout the province where 
there are no services and in my opinion the variance required in this regard is 
too great. Having recently purchased the property the applicant was or should 
have been aware of the provisions of the by-law.” 


Appeal dismissed: Oomen, Peter, and the Committee of Adjustment of the 
Township of Pickering, O.M.B. P-1840-66, 8th December, 1966. 
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Erection of Large Sign — Limitation in By-law Unrealistic — An appeal 
by the original applicant against the decision of the Committee dismissing an 
application to allow the erection of a sign with an area of 200 square feet. The 
by-law only allows two signs of 30 square feet each. 


In fact the sign had been erected without any permit with the applicant 
and the sign company both contending that it was the responsibility of the 
other to obtain the permit. 


“The sign has two sides and there was some dispute as to whether each side 
was 200 square feet or whether each side was 100 square feet, even if the 
latter, it is greatly in excess of that permitted by the by-law which would only 
allow 30 square feet on each side. 


“The main evidence on behalf of the applicant was that the Committee of 
Adjustment had granted a variance allowing a sign of 80 square feet on each 
side to be erected in this area. This also would seem to be greatly in excess 
of that permitted by the by-law. It was also suggested that there are other signs 
in the area that were erected contrary to the provisions of the by-law. 


“The evidence also indicated that the Planning Board is making a study of 
the sign provisions in the by-law. If the Committee of Adjustment thought a 
sign with 80 square feet on each side was suitable for this area, it would not 
appear that the 30 square foot limitation in the by-law is very realistic. I 
therefore recommend that my final report be delayed until the Planning Board 
has made this report and a copy has been filed with this Board.” 


Sam Lolas DeLuxe Drive-In, and the Committee of Adjustment for the City 
of Sudbury, O.M.B. P-2323-66, 7th February, 1967. 


Floodlighting of Tennis Courts — Extension of Structure — Costs on Ap- 
peal to the Board — An appeal by the Credit Valley Lawn Tennis Club against 
a decision of the Committee dismissing an application which read as follows: 


“To erect floodlights for evening play on two additional tennis courts . . . 
and extend evening playing hours from 10 p.m. to 11 p.m.” 


“The history of this matter would appear to be as follows: the relevant 
zoning by-law was passed on April 10, 1953 and zoned this area residential. 
At that time the tennis courts did not have any lights and were used only during 
the day time. They consisted of four courts. 
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“In 1961 or 1962 meetings were held with the residents and some kind of an 
informal agreement was reached that the Club could erect lights for two courts 
and playing would cease at 10 p.m. 


“I question whether this agreement had any legal validity. 
“I agree with the Committee of Adjustment that they had no jurisdiction. 


“If the erection of the lights was illegal then. then it would seem to me that 
there can be no ‘extension of a structure’ and even if it was legal it does not 
seem to me that the erection of additional lights can be considered ‘an extension 
of a structure’. 


“However as I had to report to the Board I heard the merits of the appeal. 
“In my opinion the appeal should also be dismissed on the merits. 


“It is evident that this use is unsuitable in a residential area. The glare from 
the lights is a nuisance, the noise from the people playing particularly at night 
is a nuisance and parking problems are created for the residents. There is also 
a problem of dust blowing from the surface of the courts. 


“T think it is evident that if the Club desires to expand their activities they 
should seek a new location. 


‘As the Club is a non-profit organization I will not direct that it should pay 
the costs of the objectors. 


“It would not appear that the Club is a legal entity but I think that any 
individual who makes any similar appeal to this Board should realize that he 
might well be directed to personally pay the costs.” 


Appeal dismissed: Credit Valley Lawn Tennis Club and the Committee of 
Adjustment of the Town of Mississauga, O.M.B. P-7287-68, 9th January, 
1969. 


Height Limitation Exceeded by Existing Structure — Erection of Wall 
Contrary to By-law — An appeal by the original applicant against a decision 
of the Commitiee dismissing an application to allow the erection of a wall 
50 feet in length by a height of 8 feet 6 inches “the wall is already erected 
at the rear of the property and also twelve feet along each side lot line.” 
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“Under the by-law the fence is classed as a structure and its height is limited 
to five feet. The Committee of Adjustment refused the application on the 
grounds it was not a minor variance. 


“The Board concurs in the view of the Committee as it does not consider the 
effect of the variance requested can be classed as minor. 


“It seems to the Board that there is some merit in the view that people in the 
position of the applicant should be able to erect fences of the type requested 
here but in the Board’s view an amendment to the by-law would be necessary 
before this could be done.” 


Appeal dismissed: Javer Investments (1963) Limited and the Committee of 
Adjustment of the City of Toronto, O.M.B. P-5507-68, 21st October, 1968. 


Sign — Uniform Identification of Ford Dealerships — Planning Board 
“Interested Party” — Sign Not “Enlargement or Extension of the Building or 
Structure” — No Board Order as to Costs — An appeal by the Port Colborne 
and Suburban Planning Board against a decision of the Committee granting an 
application to erect a sign which could not be erected under the terms of the 
by-law. 


“The evidence in this matter showed that the Ford Motor Company has 
embarked on a programme of uniform identification for Ford dealerships. 
This is to be accomplished by the erection of a standard sign or signs at such 
places of business. The size of the sign to be erected is related to the size of 
the dealership, that is to say, the volume of units sold annually. A part of this 
programme is the removal of any non-compatible signs when the new signs are 
installed. The applicant in this matter, Mr. Donald W. C. Ford, wished to have 
such a sign erected at his place of business which is a Ford dealership . . . in 
a commercial zone and all the activities that are carried on are permitted uses 
under the zoning by-law of the city which is By-law 441. However, there are 
some existing signs which are not in conformity with the provisions of the 
by-law and from the evidence it appears that these signs were in place before 
the passing of By-law 441. The regulations as to signs appear in section 6.12. 
The proposed sign would be classified as a ground sign and subsection (b) of 
this section requires such ground signs to have an area of not more than 32 
square feet. The proposed sign would have an area of 119 square feet. The 
existing signs that would be removed when the new sign is erected have an 
area in excess of 200 square feet.” 
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The Committee of Adjustment granted the application and noted among 
their reasons that “the sign being in the range of those used in the World Wide 
Scheme, that such a sign will greatly enhance the property, especially due to the 
fact that the signs located on the property and building at present shall be re- 
moved.” 


“The Committee of Adjustment sat on November 14, 1967, on this matter 
and instructed the Secretary-Treasurer to write to the members of the municipal 
council, with a copy to the Planning Board, requesting an amendment to the 
sign regulations as they appear in the zoning by-law. This letter was mailed on 
November 23, 1967, and the evidence of the chairman of the Planning Board 
was that no amendment has yet been recommended to the municipal council.” 


“The appellant contended that this was not a minor variance and that if this 
matter succeeded and the sign was erected as proposed other applications 
would follow and the intention of the zoning by-law to control sign sizes would 
be frustrated. For the applicant it was argued that the Planning Board is per- 
haps not an interested party within the meaning of Section 32b (12). As they 
had not considered this matter before the Committee of Adjustment had it 
before them and they did not object to the Committee of Adjustment. How- 
ever, I believe the wording of the subsection ‘“‘or any other person who has an 
interest in the matter” does include this planning board under these circum- 
stances. It was also argued by the applicant that section 32b (2) (1) is applic- 
able and that the proposed sign is “the enlargement or extension of the building 
or Structure.’ The existing signs in my opinion cannot be said to be a structure 
used for a purpose prohibited by the by-law, however, I believe it is correct 
to say that they are non-conforming in the sense that they are larger than the 
maximum areas permitted by the by-law. I do not accept the argument which 
was made, that the new sign can be called an enlargement or extension of the 
building or structure, because it would appear that if a structure is to be en- 
larged a part of the original structure must continue to exist after the enlarge- 
ment. In the subject case the old sign would be removed as would other signs 
on the building and a large sign on a standard would be erected on the lot, so 
I do not believe that this section of The Planning Act is applicable.” 


“In considering all of the evidence I believe it was shown that the proposed 
sign would be an improvement; that it would have a far better appearance than 
the existing signs and it appears to have been very carefully engineered. J 
believe that the Committee of Adjustment in writing their letter of November 
23, 1967, is performing one of the functions that a Committee of Adjustment 
should perform, that is, to advise the council and the Planning Board where it 


204 


seems desirable that amendments should be made to the zoning by-law. How- 
ever, the fact remains that the Committee of Adjustment and this Board are 
faced with the restricted area by-law and its regulations that are in effect at the 
time matters are before the Committee or this Board. A reading of By-law 441 
indicates that the proper section is 6.12 (b), that the proposed sign is in fact a 
ground sign and it is quite clear that the maximum area of such a sign is 
restricted to 32 square feet.” 


“This being the case I do not believe that it is reasonable to grant the 
variance sought to permit a sign of 119 square feet.” 


“The Board is asked to make an order as to costs. The Board’s practice is 
not to award costs in cases such as this and I do not recommend that the order 
as requested be made.” 


Appeal allowed: Port Colborne and Suburban Planning Board and the 
Committee of Adjustment of the City of Port Colborne, re an application by 
Donald W. C. Ford, O.M.B. P-4951-61, 8th April, 1968. 


Silos — Loading and unloading of — Infringement on landscape require- 
ments — An appeal by objectors against a decision granting an application for 
a variance from the landscape requirements of the by-law. By-law No. 
10241 “requires a 25-foot landscaped parcel of land where an industrial zone 
abuts a residential zone. The application for minor variance granted by the 
Committee of Adjustment in this matter would allow the applicant’s tenant to 
retain existing concrete silos on that required landscaped parcel to the extent 
that they would infringe on that area some 3 feet 214 inches on the north limit 
and 2 feet 714 inches on the south limit of the area.. The appellants and other 
objectors are those residents located immediately to the west of the subject 
property...” 


“Construction of the aforementioned silos commenced after February 11th, 
1970, at which time a building permit was issued for same by the Borough. 
Filed as Exhibit 3 are the plans submitted, clearly indicating Borough approval, 
as well as the intention to locate the silo area 21 feet 6 inches from the resi- 
dential boundary to the west. On March 25th the applicant’s tenant received 
a letter from the Borough indicating concern over the location of the silos, and 
this was followed by a further communication revoking the building permit 
apparently because of the infringement on the landscaped area. At this junc- 
ture the structures in question were 90 per cent completed.” 
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“In view of the aforementioned approved plans and a previous decision of 
the Committee of Adjustment affecting these lands, I do not believe that the 
applicant’s tenant acted unreasonably or in ignorance of the requirements of 
the by-law. 


“Exhibit No. 2 in this matter is a decision of the Borough Committee of 
Adjustment which reads in part as follows: 


“It is the decision of the Committee of Adjustment to authorize a variance 
to the provisions of By-law No. 10241, to substitute the 25-foot wide land- 
scaping strip by the above-mentioned chainlink fence and hedgerow, for the 
following reasons. 


“The date of that decision was July 2nd, 1963. The fence mentioned is a 
7-foot chainlink fence and the 5 feet of land abutting the fence was to be 
planted with hardy hedgerow. 


“In my opinion the objections voiced by one of the appellants and another 
objector who gave evidence, were directed at the use of that 25-foot strip by 
large vehicles both loading and unloading into the concrete silos. This is in my 
view a direct result of the 1963 decision of the Committee and not directed 
against the position of the silos. I am reinforced in this view by the objectors, 
who admitted that the removal of the silos some 22 feet further east would not 
in any way lessen the nuisance to them.” 


“In view of the above, I am of the opinion that what is sought in this applica- 
tion is reasonable and maintains the intent and purposes of the zoning by-law.” 


Appeal dismissed: Schlag, Melanie, and Hugh McKendry and the Commit- 
tee of Adjustment of the Borough of Scarborough, re an application by Alliance 
Avenue Holdings Limited, O.M.B. R-2690-70, 30th November, 1970. 
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Automobile Wrecking Business — Finding of Continuous Non-conforming 
Use — Not Within Jurisdiction of the Board — The lands of the appellant 
were located in an M2 industrial zone and for several years an automobile 
wrecking business had been conducted on at least part of the property as a 
non-conforming use. 


A dispute arose between the appellant and the city as to whether such use 
had been continuous since the passing of the zoning by-law applicable to 
these lands. 


The appellant sought a finding by the Board that “the use has been con- 
tinuous and that she is entitled to carry on the business as in the past.” The 
Board stated “In respect of a non-conforming use, a Committee of Adjustment 
upon an application under section 32b of The Planning Act may permit an 
enlargement or extension of the building or a change in use that is similar to the 
existing use or more compatible with the uses permitted under the by-law. This 
Board has the same jurisdiction on an appeal from the decision of the Com- 
mittee. The application to the Committee and the appeal to this Board do not 
request the exercise of any of the above-mentioned powers.” 


“Granting the relief sought by the appellant is not within the jurisdiction of 
this Board...”. 


Appeal dismissed: Bilow, Ruth, and the Committee of Adjustment of the 
City of Kingston, O.M.B. N-9698-65, 6 May, 1966. 


Continuance of Non-conforming use — Types of Activity of same general 
purpose — An appeal against the decision of the Committee which would 
permit the applicant to enlarge or extend the larger of two buildings used as 
a nursing home by the erection of a two-storey addition at the rear of the 
larger building. 


‘From the evidence adduced at the hearing, this Board finds as follows: 
1. By-law 6593 of the City of Hamilton was passed on July 25, 1950. 


2. That by-law designates an area that includes the subject property as a 
“C Zone” and prohibits in such zone the use of land and the erection and use 
of a building for the purpose of a maternity hospital or a nursing home. 


3. On the day of the passing of the by-law, the building for which an 
extension is now proposed was in existence and in use as a maternity hospital: 
Exhibit No. 2. 
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4. The subject property was vacant from October 20, 1950, until February 
22, 1952* Exhibit No. 2; 


5S. On March 14, 1952, the subject property was sold by registration of a 
deed of conveyance to Ethel Rosetta Townsend: Exhibit No. 1. 


6. Since March 14, 1952, the subject property has been used continuously 
for the purpose of a nursing home. 


“The Board does not consider the change from a maternity home to a nursing 
home to have been a change of use, but regards both uses as types of activity 
of the same general purpose, as in the decision of the Court of Appeal in the 
case of Regina v. Cappy reported in (1952) O.W.N. 481. 


“Since the legal non-conforming use in question, originally sanctioned by 
subsection 6 of Section 390 of The Municipal Act, R.S.O. 1950, c. 243, was 
interrupted from October 20, 1950, until February 22, 1952, the evidence 
before the Board does not, in the opinion of the Board, satisfy the statutory 
requirement that “such use has continued until the date of the application to 
the Committee” as stipulated in clause (a) subsection 2 of Section 32b of The 
Planning Act, R.S.O. 1960, c. 296 as amended by Section 8 of The Planning 
Amendment Act, 1961-62. 


“Since satisfaction of that requirement is a condition of jurisdiction under 
subsection 2 of Section 32b, the decision of this Board must therefore be to 
allow the appeal and to set aside the decision of the Committee of Adjustment.” 


Appeal allowed: Wilby, Hilton K., and the Committee of Adjustment of the 
City of Hamilton, re an application by Isabel Smith, O.M.B. R-158-69, 9th 
February, 1970. 
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Loss of Legal Non-conforming Use Status — Lapse in Continuity of Use — 
An appeal against the decision of the Committee dismissing an application for 
permission to use both floors of a two-storey factory type building either to- 
gether or separately for the purposes of either Warehousing, class “A” (C.2) 
or a Motor Vehicle Repair Shop, Class “A” (C.1). The reason given was that 
it is impossible to utilize the property unless legal non-conforming uses as deter- 
mined by prior Committee decisions are permitted on either floor of the 
building or throughout the entire building. 


Evidence was to the effect that the property had been opened by the appel- 
lant in May, 1957, when it was already in a legal non-conforming use. At the 
day of passing of the original by-law the premises were used as a public garage. 
“On June 3, 1954, the Committee of Adjustment granted permission to use the 
premises for storage and warehouse purposes.” 


“On January 23, 1957, the Committee permitted a change in the use to 
Motor Vehicles Repair Shop, Class “A”; this being the permitted use at the 
time of purchase by the appellant.” 


“On May 21, 1958, the Committee permitted a change for the use of the 
upper floor to storage warehouse, Clase “A”, and no further applications were 
made to the Committee prior to the present one which is the subject of this 
appeal.” 


“Exhibit 2 is a copy of a lease dated May 1, 1960, between F. B. Bondy and 
Ring Radiators Limited for a term of three years and appears to include the 
entire premises; other evidence indicates however that it did not include the 
second floor. One condition of the lease is that the premises shall be used only 
for the storage and reconditioning, repairing and cleaning radiators of auto- 
mobiles and other like vehicles and no other trade or business should be carried 
on or permitted to be carried on by the lessee. Two clauses of the agreement 
are: 


“It Is Understood That the demised premises are zoned CI A1 for the 
purposes of a garage. 


“And It Is Further Understood And Agreed that this Lease is conditional 
upon the Lessee obtaining the necessary permit to use the demised premises 
for this purpose.” 


“Exhibit 4 is a copy of lease dated May 29, 1964, between F. B. Bondy and 
Mermaid Plastic Industries, for a term of three years for the second floor af 
the premises. This lease contains a clause that the premises are to be used for 
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cutting, trimming and storage of plastics and a further clause that the lease 
was conditional upon the lessee obtaining the necessary permit to use the 
premises for the purposes mentioned.” 


“Apparently neither lessee did obtain a permit to operate the businesses as 
on January 7, 1965; each was convicted and fined for unlawful use of the 
premises. Both lessees vacated the premises in April, 1965.” 


The appellant stated in evidence that he had not made any enquiries to 
determine whether lessees had applied for or received the necessary permits, 
and further claimed that he had made continuous efforts to secure new tenants. 
Exhibits were submitted in support of the latter statement. Other exhibits 
illustrated the interest of Citroen Canada Limited in renting the first floor 
provided the building could be used for car storage. A further exhibit showed 
that “...a Mr. Fred Bolton applied to the Metropolitan Licensing Commission 
to operate a public garage (repairs) in the building. The appellant alleged that 
both opportunities to lease the premises were lost due to inability to secure 
permits for the proposed uses. He also contended that loss of the legal non- 
conforming status would result in a loss in value of the premises of some 
$45,000 to $55,000 and evidence illustrates that he was assessed for business 
tax for the years 1965 and 1966.” 


“According to the evidence of the appellant, it was not until he received a 
letter dated December 2, 1965, from the Commissioner of Buildings regarding 
the Fred Bolton application that he realized that he may have lost the legal 
non-conforming status of the subject property and this prompted him to make 
the present application to the Committee of Adjustment dated December 24, 
196% 


In part the finding of the Committee as considered by the Board was that 
“.. the authorized use being interrupted by the use of the subject premises by 
a radiator repair company and a plastic factory; consequently, the Committee 
now finds itseif without jurisdiction in this matter, and the application is re- 
fused.” 


One area resident whose property abuts on the lane to the rear of the 
property opposed the application before the Board, stating that “during the 
last occupancy ... a great deal of trouble had been experienced due to trucks 
blocking the lane, and damaged fences; also noise and odours from the plastic 
operations were offensive.” 
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“Counsel for the appellant argued that in respect to the use of the lower 
floor by Ring Radiators Limited the city was aware of the use and allowed it 
to run for five years before laying a charge. He contended that the use was in 
fact one that might well fall within the general classification of motor vehicles 
repair whereas the city had treated it as a service or repair shop use which 
includes servicing or repairing radiators. With regard to Mermaid Plastics, 
that firm was said to have conducted its business unmolested in the near vicinity 
previously. He admitted that the use of the building had been interrupted but 
through no fault of the owner. To support his argument he cited Regina vs 
Nimak Investments Limited 1965 Vol. 1, Ontario Reports, Page 96, O'Sullivan 
Funeral Home Limited vs Corporation of the City of Sault Ste. Marie and 
Evans 1961 Vol. 28, Dominion Law Reports, Second Series, Page 1, and others 
which are in turn cited in these two cases. He also referred to the commercial 
assessment which has continued since the premises became vacant.” 


“Counsel requested that the Board should rule that there had been no inter- 
ruption of use, in a legal sense, and that the Committee of Adjustment did 
have power to deal with the application and consequently the Board would 
have similar power...”. 


“The Board was in some doubt whether the appellant was really seeking a 
variance from the present authorized uses or a confirmation of them. As men- 
tioned earlier herein the authorized uses now are: — Lower floor — Motor 
Vehicle Repair Shop, Class “A”, Upper floor —- Storage Warehouse, Class 
“A”. The present application is for permission to use both floors of the building, 
either together or separately, for either Warehousing, Class “A”, or Motor 
Vehicle Repair Shop. The Board finds the wording of the application to be 
somewhat ambiguous and might interpret it to mean that either floor separately 
or both floors together may be used for one or other of the purposes specified 
but does not mean that both purposes may be accommodated at the same 
time within the building. The inference has been however that the permission 
sought would allow either use on either floor or either one of the uses on both 
floors. Since permission for such uses would be an enlargement of the last 
authorized uses each of which was confined to a specific floor, the Board 
agrees that it is not a mere confirmation of use that is sought, which the Board 
would not have the power to grant anyway. 


“While there may be argument whether the use last authorized by the 
Committee becomes the use on the day the by-law was passed, the Board does 
not find anything of importance turns on the point in this case since the 


Zhe 


variances that have been granted do appear to have been for purposes similar 
to those in effect on the day the by-law was passed or more compatible with 
the uses permitted by the by-law. 


“With regard to continuity of use of the premises the Board has given careful 
consideration to the evidence and argument on behalf of the appellant and if 
it were confronted only with the use of the lower floor as a radiator repair shop 
it would be loathe to rule that the infringement was so serious as to place the 
appellant beyond the jurisdiction of the Committee or the Board. 


“The use made of the upper floor by Mermaid Plastics was however in the 
opinion of the Board a much more serious infringement. It was understood and 
agreed as a term of the lease that the premises were to be used for the ‘cutting, 
trimming and storage of plastics’ and the Board has concluded the storage was 
only incidental to the processing of the material. Even if storage of plastics 
were the sole use it is doubtful that it could have been carried on since the 
by-law permits only storage of any non-offensive, non-dangerous goods and the 
evidence of one witness was that there was an offensive odour from the 
material.” The Board decided that “. . . the authorized use of the premises has 
not been continued.” 


Appeal dismissed and decision of Committee confirmed: Bondy, Frederick 
B., and the Committee of Adjustment of the City of Toronto, O.M.B., P-1019- 
66, 3rd June, 1966. 


Non-conforming Use — Evidence of Former Licences Granted — An 
appeal by the original applicant against a decision of the Committee of Adjust- 
ment granting in part an application to permit the expansion of an existing 
non-conforming use to allow the operation of a garage for motor vehicles, but 
dismissing a part of the application which requested relief to allow the sale of 
new and used cars and motor repairs on the subject property. 


“The appellant claims that this service station had been established in 1958 
while the land remained in the township and since that time has continued to 
operate as a gasoline service station with two tenants until the month of August, 
1967. The property is owned by British Petroleum of Canada Limited and on 
January 1, 1968, the appellant leased the service station intending to carry on 
the same use that had pertained in previous years. Following the annexation 
to the city in 1960 the land was zoned residential and the use on this property 
became legal non-conforming. There are a number of non-conforming uses 
in this predominantly residential area. He sought a licence to carry on this non- 
conforming use of an automobile service station together with permission to 
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sell new and used cars. A licence to sell new and used cars was refused. He 
requires the joint use in order to make his operation successful.” 


“The evidence of the building inspector, who checks applications for licences 
and enforces the zoning regulations, was that in the year 1960 a licence to 
conduct an automobile service station had been granted to this property but no 
licence had been requested for the selling of new and used cars. The evidence 
of the planning commissioner was that this area was zoned residential and that 
the predominant use was residential with some non-conforming uses. It would 
appear that the licence to operate an automobile service station had been 
granted in 1960 and that section 2d (1) of the by-law permitted an automobile 
service station. In order to use this land for the sale of new and used cars it 
would require a public garage licence under section 2d (2) of the by-law and 
this he would not recommend in this predominantly residential area.” 


“There seems to be more uncertainty as to the previous uses that were carried 
on under the automobile service station licence, it being claimed that cars had 
been sold on the premises.” 


In making its decision, the Board considered the facts that the non-conform- 
ing use had ceased in August, 1967; that there had been only an automobile 
service station licence issued in the past, and that any extension to the uses 
permitted under the licence would not be in keeping with the intent of the 
by-law. 


Appeal dismissed: Levere, Dwight, and the Committee of Adjustment of the 
City of Hamilton, O.M.B. P-5079-67, 22nd, April, 1968. 
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Caretaker and Maintenance Staff — Essential Personnel — Erection of 
Single Family Dwellings in Industrial Zone — An appeal by the Minister 
against a decision of the Committee of Adjustment granting an application to 
permit the erection of two single family dwellings on lands zoned industrial. 
An earlier by-law placed the lands in a residential use zone but the current 
by-law passed in 1963 placed the lands in an industrial category and the official 
plan of the municipality also shows the land as industrial. 


‘In their decision the Committee referred to two points which apparently 
greatly influenced them at arriving at their decision. The first was that the 
restricted area by-law of the township does permit a dwelling in industrial 
zones to accommodate essential personnel and as the Committee is permitted 
to grant minor variances they’reasoned that under the circumstances the appli- 
cation was for a minor variance and the development was appropriate. 
Secondly, they were of the opinion that they had the power to consider the 
extension of the existing residential zone into adjacent lands. 


“Counsel for the appellant in his argument pointed out that the Committee 
had granted something more than a minor variance as they had allowed a use 
(or in other words added a permitted use) which was not permitted by the 
by-law, and secondly that the Committee had no jurisdiction to consider the 
extension of a use zone as this section” [Section 32b (2) (b), repealed 1966, 
ch. 116,s.5 (1)] “has been deleted from The Planning Act.” 


“The appropriate section of the township by-law is Section 81 which reads 
as follows: 


“In any industrial zone or manufacturing commercial zone, any person may 
erect a dwelling in compliance with the requirements of an R4 zone for one 
caretaker or a person employed on the maintenance staff of an industrial or 
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manufacturing zone commercial zone undertaking’. 


The Board decided that the wording of section 81 of the by-law “. . . seems 
to limit the use of a dwelling which is permitted by this section to ‘one care- 
taker or a person employed . . .’.” Counsel for the applicant argued that the 
by-law permitted the erection of two dwellings and that “. . . the occupancy 
of the dwelling or dwellings throughout their lifetime would be a matter for 
the building commissioner to check to ensure the occupant was a ‘caretaker or 
person employed’ as the section requires.” 


The Board stated “I do not believe that this interpretation can reasonably be 
put on the wording of the by-law...” 
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Appeal allowed: Minister of Municipal Affairs and the Committee of 
Adjustment of the Township of Toronto, O.M.B. P-2845-66, 22nd February, 
1967. 


Compassion — No Justification for Authorizing Contravention of By-law — 
An appeal by the Minister of Municipal Affairs against a decision of the 
Committee granting upon conditions an application for permission to allow the 
applicant to sell repossessed cars from his residential property which is zoned 
Rl. 


The applicant ‘was disabled in an industrial accident several years ago. He 
has a wife and six children and draws a pension of only $156 per month. 
Despite his handicap he wants to earn his living and has avoided accepting 
welfare. Apparently, the council suggested that he should apply to the Com- 
mittee of Adjustment for a variance from the provisions of the zoning by-law. 
Following notice of the application no objection was taken by anyone. The 
Committee thereupon granted the application subject to certain conditions, 
VIZ: 


“1. No major repair work to be done on the premises. 


2. Only repossessed cars to be sold, not more than six vehicles on the 
premises at one time. 


3. If the property is sold or Mr. Mantini is no longer resident on the property 
this minor variance granted would no longer be in effect and the use of the 
property would revert to the original intent of the by-law on rezoning for R.1. 


4. No signs or identifying markers to be erected without application to, and 
approval of, the council.” 


Counsel for the applicant stated: “that it was difficult for him to defend 
the Committee’s decision and did not attempt to do so on legal grounds. He was 
of the opinion that both the council and the Committee had been moved by a 
spirit of compassion for the applicant; the Committee being further encouraged 
by the lack of opposition from the neighbours. The Committee had also im- 
posed the several restrictive conditions in order to minimize the effect of the 
proposed use. 


“Counsel for the Minister contended that the Committee had undoubtedly 
exceeded its jurisdiction in that the relief sought by the applicant could not be 
dealt with as a minor variance. He too sympathized with the applicant but had 
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to point out that compassion could not be justification for a contravention of 
the by-law.” 


The Board stated: “While I have no criticism of the motive which apparently 
influenced the Committee to reach its decision I must find that the variance 
sought was not a minor variance and therefore the Committee did not have the 
power to grant it.” 


Appeal allowed: Minister of Municipal Affairs and the Committee of Ad- 
justment of the Township of Niagara, re an application by Americo Mantini, 
O.M.B. P-4075-67, 19th January, 1968. 
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Extension of Non-Conforming Use — Subject to Condition — An appeal by 
the original applicant against a decision of the Committee granting upon 
conditions an application for permission to enlarge or extend a building which 
has been used for a non-conforming purpose ever since the city zoning by-law 
became effective. 


“At the commencement of the hearing counsel for the appellant stated that 
he and counsel for the city were agreed that the only point at issue was the 
condition number 1 which was: 


1) that portion of the property shown on the plot plan as 68 feet on Pitt 
Street and 51 feet on Division Road, which is encroached on by the 
present city pavement, shall be deeded to the City for the nominal sum 
of one dollar. 


“At the north-easterly corner of Lot 10 traffic had for many years en- 
croached into the lot and had in effect ‘rounded’ the corner. Eventually the road 
as travelled was paved although no curbs were established. No one appears to 
know when the encroachment commenced or when paving took place but it 
was not contended that either had taken place since annexation . . . the en- 
croachment extends from a point on Cornwall Centre Road 51 feet westerly 
from the corner of Pitt Street to a point on Pitt Street 68 feet southerly from 
Cornwall Centre Road . . . the encroachment does not follow a straight line 
joining the two points mentioned but is along a curve, the radius or the external 
distance of which is not shown. 


“The issue is whether the appellant should be compelled to dedicate the area 
of the encroachment to the city for only a nominal sum or whether he should 
be free to negotiate a sale of the property to the city. Evidently he is not un- 
willing to part with the area if the price is satisfactory. 


“Counsel for the appellant argued that it was improper to apply condition 1 
to an application such as this one which concerned only the extensions to the 
building existing on the property owned by his client and did not affect the 
land itself and, if the city wants the land it has other means of acquiring it. 


“Counsel for the city argued that Pitt Street is a busy access road to the city 
from the outlying area to the north and that the rounded corner is necessary for 
the convenience and safety of traffic. Mr. Goulet had purchased the property 
recently and must have been fully aware of the situation when he did so. He 
pointed out that a 13 foot strip across Lot 1, Registered Plan 116 and some 
considerable distance west thereof had been reserved for road widening but 
none had been taken from the corner lot. It might have been a greater dis- 
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advantage to the property if the Committee had required dedication of that 
strip. It was his opinion that the Committee had acted quite within its powers 
when it imposed the subject condition. 


“Despite argument to the contrary by counsel for the appellant, it is my 
opinion that subsection 9 of Section 32b does empower the Committee of 
Adjustment to impose conditions when granting the permission sought in the 
subject application. 


‘As mentioned earlier herein there does not seem to be any knowledge of the 
time at which the encroachment commenced or the pavement was constructed 
but apparently both took place prior to annexation. No evidence was adduced 
or argument made that the present owner or any previous owner had ever 
protested the encroachment. It may be that the municipality could claim 
ownership of the area encroached upon through usage but this would have to 
be determined elsewhere. 


“Having regard for all the circumstances it is my opinion that the Committee 
of Adjustment has acted within the powers conferred upon it and that condition 
1 is not unreasonable.” 


Appeal dismissed: Goulet, Lucien, and the Committee of Adjustment of the 
City of Cornwall, O.M.B. R-1133-69, 7 May, 1970. 


Extension of Dairy — Non-Conforming Use — An appeal against the 
refusal of the Committee of an application to permit an addition having a 
depth of 11’8” to 12/0” to the front of a dairy. Distance from the front of the 
existing building to curb was 18’. 


The decision of the Committee stated in part “.. . be not approved because 
it will be out of line with the other buildings on the street and also building to 
the lot line is not permissible in this area.” 


“After the date on which the application was heard by the Committee, a 
survey of the property was made by an Ontario Land Surveyor. This shows the 
distance from the front of the existing building to the front lot line to be 11/0”. 
At the hearing before the Board it was stated that the owners’ intention was to 
erect an addition which would extend to within “a few inches” of the front lot 
lines 
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The property is a non-conforming use in an R3 residential zone. Required 
front yard under R3 regulation is 20.4 feet. Existing front yards, in the same 
block, on the same side of the street vary from a minimum of 19’7” to a maxi- 
mum of 33/0”. 


Owners of several nearby properties appeared and supported the proposal 
of the dairy on the grounds that the addition would improve the appearance of 
the neighbourhood. 


The Board decided that “this was an application for an extension of a non- 
conforming use. ... The granting of the application would have allowed the 
building of an addition which would have almost completely filled the front 
yard now existing. While such an addition might be reasonable in another 
position on the site it would not appear to be reasonable in the front yard in a 
residential district where the nearby buildings have observed a front yard 
which exceeds the minimum yard required by the by-law.” 


Appeal dismissed: Sudbury P. & C. Co-operative Dairy Limited and the 
Committee of Adjustment for the City of Sudbury, O.M.B. N-9668-65, 21st 
December, 1965. 


Extension of Variety Store — Stockroom and Washroom Addition — 
Non-Conforming Use — Powers of Committee — An appeal by the original 
applicant against the decision of the Committee dismissing an application for 
a minor variance to permit the addition of a stockroom to a variety store which 
would reduce the westerly side yard to 6 inches. 


The building is located in a single family district and its present use is legal 
non-conforming. 


“The appellant testified that there was a pressing need for this addition to 
store his stock and to provide washrooms for his customers.” 


Evidence of the city planning director indicated that the subject site violates 
the zoning due to lack of sideyards and parking requirements. He also stated 
that the official plan designates the thoroughfare on which the building is 
located as an arterial street with a future width of 86 feet as compared to its 
present 66 feet. 


The Board stated “The legislation governing applications of this kind is 
permissive. It is quite clear that the powers given to the Committee of Adjust- 
ment by statute are conferred solely for the purpose of allowing it to regulate 
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and extend non-conformity only to the extent that it is in keeping with the 
overall planning concept of the municipality. 


‘A consideration of the evidence therefore, leads me to the conclusion that 
not only does this application violate the intent and purpose of the official plan 
but it would also fail as being a minor variance.” 


Appeal dismissed: Pacifico, Tony, and the Committee of Adjustment of the 
City of Sarnia, O.M.B. P-2153-66, 14th February, 1967. 


Extension — Fabrication Plant — Non-Conforming Use — An appeal by 
the original applicant against the decision of the Committee dismissing an 
application for an extension to a legal non-conforming use. 


“The evidence indicated that for many years this property was used for a 
wood fabricating business for the manufacture of building trusses or laminated 
wood beams. In the year 1957 the appellant, who is the present owner, pur- 
chased the property and began the operation of a steel fabricating business 
which manufactures heavy items for a number of industries in the City of 
Hamilton. The present building houses a paint shop and trouble has been 
experienced with fumes from this operation getting into the office and other 
areas of the building. This was given as the reason for wishing to remove the 
paint shop from its present position and to house it in new space which would 
be attached to the existing building. In addition to the problem with fumes the 
evidence showed that the Provincial Department of Labour had requested that 
this change be made because of inadequate facilities. The sketch filed as 
Exhibit 9 shows the location of the proposed addition and an existing crane 
would be relocated and would run through the paint shop and into the open 
land at the rear as it does at present, so that finished items might be loaded on 
vehicles for delivery. From the evidence it is clear that this company is operat- 
ing as a lawfully established non-conforming use and was there for some years 
before the passing of the first restricted area by-law in this municipality.” 


“The zoning of this area is a rural residential category. The granting of this 
appeal was vigorously opposed by a number of residents in the area and it 
was supported by some owners of nearby property. The basis of the objection 
was to noise, the nuisance allegedly caused by light from welding operations 
and late hours of operation. There was no effort on the part of the appellant to 
disagree with this objection. They stated quite frankly that this was a heavy 
industrial operation and that these effects could be expected in any industry 
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of this type. The evidence also showed that from commencing operations in 
this location in 1957 the type of operations had not changed and that the 
proposed addition would not change the nature of the operation nor the 
volume of the work done.” 

“The objection to the granting of this appeal relates entirely to nuisances 
which nearby residents allege are caused by the operation of this company. 
The evidence in my opinion shows that if the addition were built there would 
be no change in the volume of work or the type of manufacturing that is carried 
on. For this reason, in my opinion it would be unreasonable to refuse the 
appeal and I recommend that it be granted.” 

Appeal granted: Wilson Engineering and Fabricating Limited and the Com- 
mittee of Adjustment of the Township of Saltfleet, O.M.B. P-3492-67, 12th 
July, 1967. 


Garage Addition — Trucking Business — Objection To Former Business 
of Applicant — Not Validly Related — An appeal by a person who was an 
objector at the original hearing against the decision of the Committee granting 
an application upon a condition. 


“The applicant’s desire is to erect an addition to the garage used in conjunc- 
tion with his trucking business which has operated at that location for many 
years. The stated purpose is to permit the housing of trailers for electrical 
repair in cold weather which is expected to lessen the incidence of outside 
storage. 

Although in a residentially zoned area, no residence exists in the area and 
the property adjoins a disposal plant.” 

“Of two objectors only one resided at all nearby and he at a distance of 
some 700 feet. This objector’s principal complaint relates to the dust and 
noise emanating from a ready mix plant nearby in which the applicant 
formerly had, but no longer has, an interest and which could not be validly 
related to this application.” 

“At the Committee hearing counsel for the appellant had suggested certain 
conditions for approval and it was evident that the Committee had en- 
deavoured to include these conditions in its decision. Acting in good faith the 
applicant then commenced building operations but ceased upon being advised 
of the appeal.” The Board decided that the conditions had been substantially 
complied with. 

Appeal dismissed: Orr, Sidney, and the Committee of Adjustment of the 
Town of Georgetown, O.M.B. P-81-65, 31st December, 1965. 
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Lumber and Building Supplies — Non-Conforming Use — Addition of 
Concrete Mixing Plant — An appeal by the original applicant against the 
decision of the Committee dismissing an application for an extension to a non- 
conforming use. The subject lands are in a restricted industrial zone. 


“The evidence showed that beginning some time before these lands were 
regulated by a restricted area by-law, and continuing up to about 8 to 10 
months ago, this land was occupied by the Clark Building Supply Company, 
who dealt in building supplies and lumber. This was a non-conforming use of 
the lands in question. This company has not operated for the last 8 to 10 
months on these lands. The appellant plans to acquire this property and to add 
to a building which exists on the property. .. . The existing building is a single 
storey and a second storey would be added, which would double the floor 
space. The lower storey would be used for the storage of heavier items and the 
second storey would be used for lighter items such as insulating materials, and 
for offices. At the north end of the building a concrete mixing plant is pro- 
posed. This would be used for the storage and distribution of aggregate, cement 
and water, which would be delivered into ready-mix concrete trucks, which 
would then take this material to the various customers. The evidence showed 
that this would be a fairly intensive activity. The aggregate would be brought 
to the plant in trucks, as would be the cement, and the evidence showed that 
this was expected to be a continuous activity, as would be the hauling of the 
batches of concrete from the plant to the various construction projects. The 
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appellant maintains that this is an ‘extension to a non-conforming use’. 


The appellant also gave evidence as to the type of addition that would be 
built, the machinery required and the landscaping and screening that would 
be installed. 


The appeal was opposed by counsel for owners of nearby properties; by the 
chairman of the Guelph Board of Park Management and by a person who 
operates a poultry establishment on the next property to the north who indi- 
cated “. . . that it was his experience that any noisy activity adversely affected 
the production of eggs .. .”. The Committee in refusing the application stated 
that the relief requested would be a major enlargement; that the cement plant 
could be obnoxious; that the by-law specifically prohibited both uses and that 
it was not the intent and purpose of the by-law that this type of operation should 
be continued at this main intersection. 
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The Board decided that “. . . the proposed concrete plant cannot come 
within the wording ‘in the same manner and for the same purpose as it was 
used on the day the by-law was passed’. There was no evidence to show that 
either of these activities had been carried on at any time in the past.” 


Appeal denied: Hogg Fuel and Supply Limited and the Committee of 
Adjustment of the City of Guelph, O.M.B. P-2960-66, 29th March, 1967. 
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Change of Non-conforming Use to Less Obnoxious Use — An appeal 
against the decision of the Committee permitting “the owner The Canadian 
National Railways through their tenant Saya Quality Fuels Limited to change 
the land use of the non-conforming property, from a coal and wood yard clas- 
sification to a sales and storage of oil fired equipment, gas fired equipment, 
electrical heating equipment and parts and accessories classification.” 


“The Committee was of the opinion that the new business would be less 
obnoxious than the old to the surrounding residences and on this basis granted 
permission for the change.” 


After hearing the evidence the Board concurred in the conclusion reached 
by the Committee. 


The Board commented further that “the underlying purpose of the sub- 
section of The Planning Act under which this adjustment was granted is that 
non-conforming uses will eventually wither away ...’. 


“Having viewed the buildings on this property, it would appear to me that 
apart from the sales office the buildings are at least past middle age and if any 
further change of use is ever sought, serious consideration should be given at 
that time as to whether there was any justification for further extending any 
non-conforming use on this property. 


“As well as complaining about the general undesirability of this business in 
what is quite a pleasant residential area, a specific complaint was made against 
transport trucks going north-west on Copeland Street and then having to make 
an acute angled turn into this property. This necessitates these trucks having 
to back up much to the annoyance of the neighbours on the opposite side of the 
street. It would seem questionable if an effective condition could be attached 
to the Committee’s decision which would prevent this, but it should not be 
impossible for the tenant of the premises to insist that all transport trucks 
should enter from the opposite direction, and its failure to do so could also be 
an element that could be taken into consideration if permission were ever 
sought for any further change in use.” 


Appeal dismissed: Ellis, Edna, and others and the Committee of Adjustment 
of the City of North Bay, O.M.B. N-9579-65, 20th December, 1965. 


Conversion of Lounge Into Extra Suite — Apartment Building — An appeal 
by the owner of an apartment building for a variance which would permit 90 
apartment suites in a building where the by-law requirement is for a total of 
89 suites, 


pe 


“By-law 1963-67 of the Town . . . was passed to permit the erection of 225 
apartment suites as a complex on the subject property composed of three 
buildings. Two of the buildings were to contain 68 suites and the building in 
question to contain 89 suites.” 


Evidence indicated that the original developer of the property, Atlas Plastics, 
got into financial difficulties and that the present owner took over the property 
by way of a mortgage. 


“Exhibit 1 filed at the hearing indicates than on January 7, 1966, the then 
owner, Atlas Plastics, applied to the Town . . . for a building permit to convert 
the lounge on the main floor into an additional apartment.” 


At the time the application was made verbal assurance was given to the 
chief building inspector “. . . that if the application were granted two suites on 
the fifth floor would be converted into one in order...” to comply with the 
total requirement of 89 suites. The chief building inspector visited the premises 
and noted that a doorway had been cut through to link the two suites. 


“It now appears, however, that the original owner sometime later converted 
the fifth floor back to two separate suites so that when Mr. Ridout took over 
the building there were actually 90 suites in the building. 


“The appellant contends that this should be looked upon as a minor variance 
and that in any event a building permit was issued by the town with no con- 
ditions contained on it. 


“The Town .. . on the other hand contends that it is not a minor variance 
and that it is not their normal procedure to print conditions on a buildin g permit 
which are arrived at in agreement with a builder.” 


The Board decided that ‘*. . . the approval of this application would not carry 
out the original intent and purpose of the by-law. The by-law in the first in- 
stance was enacted to permit a specific number of suites and that any variance 
from this number should be in the form of a legislative change passed by the 
council of the municipality.” 


Appeal dismissed: Ridout, Arthur Ernest, and the Committee of Adjustment 
of the Town of Oakville, O.M.B. P-2718-66, 9th March, 1967. 
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Sorority Accommodating University Girls — Replacement of Unheated 
Porch with Study Room — Objection To Present Use — An appeal by 
neighbouring property owners against the decision of the Committee of Adjust- 
ment, granting upon a condition, an application by the Kappa Alpha Theta 
Sorority authorizing the replacement of “‘.. . an enclosed unheated porch which 
is presently in a state of disrepair with an addition to be used as a study room 
to improve the facilities of the sorority. The net effect would be to extend the 
addition a further seven feet, three inches . . . to the east.” 


“The zoning in effect on the subject site is single family residential and this 
applies to most of the lands in the area except to the east which is zoned for 
two family dwelling. The actual line of demarcation of the two zones is the 
easterly boundary of the lands owned by the appellant, . . . The evidence would 
indicate that there are very expensive single family residences in the area, and 
Exhibit 1, filed, indicates the substantial home of the appellant. 


“The subject property which is situate at the northeast corner of the inter- 
section of Cheapside and St. George Streets is a non-conforming use in that 
it is used as a sorority accommodating university girls during the university 
term and being rented out to roomers during the summer months. 


“At the hearing there appeared two objectors being the immediate neigh- 
bours to the east and to the north. They really were objecting to the present 
use but felt that if approval to this application was granted the non-conforming 
nature of the use would be perpetuated and there would be a greater reduction 
in the residential amenities if the facilities were increased as proposed. They 
objected to the lack of exterior maintenance of the grounds of the sorority as 
well as the noise associated with the activities of the sorority house particularly 
and in the evenings and weekends when some of the social activities were being 
carried on on the premises.” 


On behalf of the applicant it was stated that the sorority house in this location 
will not wither away because the economics of the situation will remain. It 
was suggested that the proximity of the demarcation line of the zoning and the 
existence of some non-conforming uses indicate that this is a transitional area. 


The Board decided: “Upon all of the evidence submitted and argument made 
I am of the opinion that the appeal should be dismissed. . . . The objections 
really are indications that they do not like the present activity that is being 
carried on, on the premises and I am not satisfied that this extension will in- 
crease such use by the sorority which would be detrimental to the surrounding 
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uses. If anything the repairs should improve the exterior appearance of the 
dwelling.” 


Appeal dismissed: McNee, Cecilia, and the Committee of Adjustment of the 
City of London, O.M.B. P-1112-66, 24th June, 1966. 


Storage of Furniture in Vacant Building Formerly Used as a Bottling Plant 
— Non-Conforming Use — Evidence of Fire Hazard — An appeal from the 
decision of the Committee dismissing an application for a variance to permit 
a vacant building to be used for the purpose of furniture storage in an area 
designated by the by-law as residential. 


The property had been used for some years as a soft drink bottling plant by 
the appellant until the business, but not the property, was sold to Sarnia Bever- 
ages. Certain equipment was left on the premises even after the purchaser 
moved to other quarters. 


“The appellants had and still have certain items stored in the building at the 
time of vacancy, and rely upon this for its status of continuing use although no 
actual bottling was done” after the sale. 


“The appeal is opposed by the City of Sarnia and certain ratepayers resident 
in the area, all of whom take the position that the granting of the appeal would 
not be in the best interests of the affected ratepayers or the municipal planning 
concept as a whole and indeed request the Board to make a finding on the 
evidence that the Committee, and therefore the Board, lacks the jurisdiction to 
entertain the matter.” 


“After a careful review of the evidence, which I have previously commented 
on, one must arrive at the conclusion that those in opposition have not fully 
established that all facets of the business ceased to function with the cessation 
of the bottling works operation. The matter will therefore be decided on the 
merits.” 


“Shortly after Sarnia Beverage vacated the premises, the appellants leased 
part of the building .. . for storage of furniture with no recourse to the Com- 
mittee of Adjustment, and purely on the premise that since certain items of 
personal furniture were stored there at one time, and other advertising matter 
as well, no other justification for the action was required. There is no evidence 
that satisfies me that such a storage use as is here contemplated had indeed been 
legally established before or after the vacancy. The business was in essence a 
bottling and distribution plant with a particular type of storage incidental 
thereto. 
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Ratepayers ave vociferous in their opposition to the continuity of any 
business on the premises, and complain of the noise of trucks, the traffic re- 
sulting, and its effect on the single family residential amenities. There are 3 
small stores in the area, but essentially its character is residential. Evidence was 
submitted by the Planning Director that ‘‘ a furniture warehouse is not a com- 
patible use as the city does not permit light or any industrial use in the resi- 
dential area.” 


“It was the evidence of the Building Inspector for the city that the munici- 
pality has adopted the national building code and that this mainly frame 
building, if used as a furniture warehouse, would qualify in group F, division 2 
and comes under loft and warehouse buildings containing largely combustible 
stores. Restrictions regarding warehousing vary according to floor area and 
the use of the subject building for this purpose would call for wall construction 
of not less than 34 hour fire-rating. The subject frame building could not 
contain a fire for that period of time and its rating would be less than 20 
minutes. As building inspector, he would oppose this use on the subject site. 


“The fire chief, after an examination of the property, stated in his testimony 
that the bottling equipment contained within the structure when that business 
was in operation, would be considered as non-combustible material. Furniture, 
he states, cannot be considered in this category and a fire in this building would 
be much harder to arrest if it contained materials such as furniture.” 


The appellants based their case upon section 32b (2) (ii) of The Planning 
Act, which permits a change in use provided that such use is more compatible 
with the uses permitted by the by-law. 


The Board decided that “the use proposed by the appellants . . . is not more 
compatible than the former operation.” 


Appeal dismissed: Morris, Leslie, and Kathryn Morris and the Committee 
of Adjustment of the City of Sarnia, O.M.B. N-9920-65, 6 May, 1966. 


Tenant — Use of Property by — For Auto Repairs — Reversion to Previous 
Non-Conforming Use — Auto Body Repair — An appeal against the decision 
of the Committee refusing an application for permission to change the use of 
the subject premises from auto repairs to auto body repairs. 


237 


“The subject land was acquired by the present owner in March 1962 at 
which time the tenant was using the premises for auto repair. Some time prior 
to this the use had been auto body repairs. Apparently at the suggestion of city 
authorities an application was made to the Committee of Adjustment for per- 
mission to change the use to auto repairs and this was granted as being more 
compatible with the uses permitted by the by-law which are residential. It is 
now desired to revert to the previous use of auto body repair.” The opinion of 
the city fire prevention officer was that the proposed use “would be less hazard- 
ous than auto repairs and that no painting would be permitted.” 


The Board concurred with the decision of the Committee that “the proposed 


use was less compatible with the uses permitted by the by-law. ..”. 


Appeal dismissed: Barron, Patricia, and the Committee of Adjustment of 
the City of Brantford, N-8911-65, 27th May, 1965. 
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Demolition and Rebuilding — Service Station — Legal non-conforming 
use — An appeal by objectors against a decision of the Committee granting an 
application to demolish an existing service station and to construct a new 
service station across parts of the present premises as well as lands to the south. 


“The existing service station is located in a commercial zone not permitting 
service stations and is a legal non-conforming use. The lands involved to the 
south also prohibit service stations. 


“If this is an application to extend an existing non-conforming use building 
pursuant to section 32(b) (2) (a) of The Planning Act, then this application 
should fail since the application is not for the purpose of an extension. In any 
event it should fail because even if it could be argued that it is an extension, the 
extension proposed is beyond the lot limits of the land owned and used at the 
date of the passing of the by-law. 


“If as counsel for the applicant argued the application should be considered 
as a minor variance under section 32(b) (1), then in addition to the very sub- 
stantial variances required, respecting frontage, lot area and building set backs, 
to permit an automobile service station in a zone prohibiting such use would in 
my opinion be fatal to the argument of a minor variance.” 


Appeal allowed: Application to Committee dismissed: Hejazi, Fatme, and 
others and the Committee of Adjustment of the City of Windsor, re an applica- 
tion by Texaco Canada Limited, O.M.B. P-8638-69, 23rd July, 1969. 


Demolition of Residence — Replacement by Retail Store — Carry Out Do- 
Nut Store — An appeal by an objector and the City of London Planning Board 
against the decision of the Committee granting an application to permit the 
demolition of a residence for replacement by a retail store the premises of 
which would be used as a carry out do-nut store, with approximately 15 stools 
therein. “The subject lot is located on Oxford Street immediately west of a 
parcel of land zoned and used for general business on the northwest corner 
of Oxford Street and Wharncliffe Road. Both these streets are arterial roads. 
The east 24.5 feet of the lot is within a two-family zone. 


“The Planning Director in his evidence stated that if this were a zoning ap- 
plication there would be non-conformity with the official plan because that 
portion of the lot now zoned for two-family purposes is not contained in the 
northwest quadrant of the intersection designated by the official plan as com- 
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mercial. In addition the nine off-street parking spaces proposed would not be 
adequate in his opinion. In the view of this witness, this type of application 
should properly come before council in the form of an application to amend 
the zoning by-law with a site plan attached. It would thus be possible to obtain 
recommendations from the various members of the technical staff and in addi- 
tion give consideration to the best manner by which the interests of the single- 
family and two family homes in the area would be protected. 


“If the application as made to the Committee of Adjustment is to succeed, 
it is quite apparent that it must be shown that what is involved is a minor 
variance. The Committee of Adjustment granted the application without 
conditions, and in my opinion the appeal from that decision should be allowed. 


“The various factors raised by the planning director are of such proportion 
and ought to be given such study that in my view Section 32b of The Planning 
Act did not contemplate this kind of a change under the heading of a minor 
variance.” 


Appeal allowed: Majerle, Thomas J., and the City of London Planning 
Board and the Committee of Adjustment of the City of London, O.M.B. 
P-3864-67, 20th November, 1967. 
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PART VI 


CONDITIONS 


Chapter XLII 


Special Considerations — Conditions 


Condition that does not have to be fulfilled — No condition at all 
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Condition that does not have to be fulfilled — No condition at all — An 
appeal by the municipality against a decision of the Committee granting an 
application for approval of the conveyance cf a parcel of land “subject to the 
condition that the applicant convey to the town a strip of land along the 
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frontage for the widening of Wood Lane ‘if Mr. Lepper feels it is desirable’, 


“Counsel for the appellant submits that a condition which does not have to 
be fulfilled is no condition at all and that consent to convey should not be given 
without dedication for road widening because of the narrowness of Wood Lane 
at this point. The width of the road allowance is approximately 39 feet at the 
northerly limit of the subject parcel and about 48 feet at the southerly limit. 
Future road plans for this municipality contemplate the widening of Wood 
Lane to at least 66 feet and possibly to an 86-foot right-of-way. Part of the 
lands needed for widening to 66 feet has already been acquired. 


“It has been the policy of council to ask for dedication of land for widening 
in every case where there is an application for consent to convey and the pro- 
posed lot fronts on a street allowance having a width less than 66 feet, and in 
such cases a condition to that effect has been imposed. 


“I agree with the position taken by the municipality. Consent to create a 
building lot fronting on a street as narrow as Wood Lane should not be given 
without provision for widening to the width of a normal street allowance at 
least. The town here is not seeking dedication of land for widening to 86 feet 
but only to 66 feet. The dedication sought would reduce the area of the parcel 
to be conveyed to 6,688 square feet. A lot of that size would be similar to other 
lots in the neighbourhood and its area would exceed the by-law’s requirement 
of 5,000 square feet for lot area in this one-family detached dwelling zone. 


“For these reasons I recommend that the decision of the Committee be 
varied by deleting the condition contained therein and substituting therefor the 
condition that the applicant convey to the Town of Richmond Hill a parcel of 
land across the frontage of the proposed lot on Wood Lane to a depth of 27 feet 
at the northerly limit reducing to a depth of 18.22 feet at the southerly limit of 
the proposed lot from the easterly limit of Wood Lane as shown on Exhibit 2.” 


Committee decision varied: Richmond Hill, Town of, and the Committee of 
Adjustment of the Town of Richmond Hill, re an application by James G. 
Lepper and J. Ruth Lepper, O.M.B. P-7551-68, 14th February, 1969. 
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Five Per Cent Cash Payment In Lieu of Land — Condition to Consent — 
An appeal by the original applicant against a decision of the Committee grant- 
ing a consent to a conveyance subject to four conditions. 


“It is against one of these conditions which this appeal is lodged, more 
specifically the fourth condition which reads as follows: 


4. That a cash payment in lieu of a 5% land dedication for public purposes 
from those lands being conveyed shall be made to the Corporation of the City 
of Hamilton.” 


“Counsel for the appellant contends that because of the permissive wording 
of section 32b (9a) where the word ‘may’ is used in applying conditions it 
should not be applied indiscriminately to all consents and that in this particular 
case it creates an unjust situation. 


‘Surely it cannot be argued that it is the function of this Board to instruct 
Committees of Adjustment how they should draw up their rules of procedure 
within the framework of the legislation provided.” 


Appeal dismissed: Jess, Truman Robert, and the Committee of Adjustment 
of the City of Hamilton, O.M.B. P-3483-67, 8th August, 1967. 


Five Per Cent Dedication — Past Development — Re‘roactive Legislation 
— An appeal by the original applicant against a decision of the Committee 
granting applications respecting the conveyance of two parcels of land subject 
to a condition that “there be paid the sum of 5% of the current market value 
of the land . .. in lieu of parkland dedication which sum amounts to $275.” 


“The area is substantially undeveloped except for scattered single family 
residential development on the north side of Riverside Drive to the east of the 
property, such development occurring on relatively large lots fronting on 
Riverside Drive. On the south side there is a plan of subdivision which was 
commenced in 1959, the development of which is proceeding easterly.” 


“The subject parcel which comprises about /0 acres has upon it two single 
family residences on the two westerly lots each of which will be severed from 
the larger parcel in these applications. The larger parcel comprising approxi- 
mately 8 acres is unimproved by buildings. The evidence would indicate that 
the residences were constructed by the two Davis brothers in the years 1920 
and 1930 and upon the land there was carried on by them a florist business. 
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In 1965 this business was terminated and recently one of the brothers died. 
By this application it is intended to accomplish the registration of the convey- 
ance of each of the two parcels with the houses from the balance of the un- 
improved land.” 


“The solicitor for the appellants submits that it is improper to impose such 
a condition because the appellants are now asking for recognition of past de- 
velopment and not future development. The development occurred long before 
the area of subdivision of control by-law was enacted and it is submitted that 
what is before the Committee is not an issue with respect to the development of 
the 8 acres of unimproved land.” 


“The city submits that if this land was being developed as a plan of sub- 
division these two parcels would be included and that a 5% park dedication 
would be automatically applicable to the acreage which comprise the parcels 
at 1179 and 1185 Riverside Drive. It is argued that when all of the land is in 
the same ownership the 5% park dedication should equally apply to a land 
severance.” 


The Board decided: “I am of the opinion that the condition should not be 
imposed in the present circumstances. The effect of the imposition of such a 
condition is to make retroactive the legislation. The purpose of providing park- 
land is for the use of the people of the area who will need parkland facilities 
as future development occurs. Obviously, in this instance the creation of the 
two lots separated from the remaining land is not going to increase the number 
of peop'e using the property, and therefore no resulting additional requirement 
for parkland facilities. The third parcel cannot be developed as such because 
it is in a holding catego-y under the zoning by-law and will require the per- 
mission of the municipality before development can occur. No doubt, an acre- 
age of this size will require a plan of subdivision, but in any event any develop- 
ment that occurs thereon will require the approval of the municipality and be 
subject to the requirement of parkland dedication or money in lieu thereof.” 


Appeals allowed Davis, Eli, and Verna D. Davis, Executrix of the Estate of 
Walter John Davis and the Committee of Adjustment of the City of London, 
O.M.B. P-5856-68, and P-5859-68, 7th June, 1968. 


Mandatory Cash Payment — Conditions — Cash payments instead of actual 
land dedication — An appeal by the original applicant against conditions 
imposed by the Committee in granting an application for the severance of a 
parcel.of land. The conditions were stated as follows: 
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(a) the owner deeds to the city a 10-foot strip along the 172-foot frontage 
for future road widening. 


(b) that a capital contribution of $150.00 be paid to the City of Barrie at 
the time of conveyance. 


(c) that cash to the value of 5% of the land in the new lot created be paid 
to the City of Barrie for public purposes other than highways as provided in 
Section 32b (2a) of The Planning Act. 


“The subject land is located in a good quality single-family residential area 
and zoned R1 restricting it to such uses. It has a total frontage of approximately 
172 feet on Ann Street and at the present time there is one brick bungalow 
situated on the property. It is proposed to divide this parcel of land approxi- 
mately in half to create one additional residential lot. Both properties would 
comply in all respects with the existing zoning by-law and the Committee in 
granting the conveyance imposed the conditions as previously stated. It should 
also be noted that these conditions are similar to others imposed by the Com- 
mittee in granting conveyances of this nature. 


“Dealing firstly with the requirement of a 10-foot widening strip, the munici- 
pality indicated that Ann Street is designated as a connecting link to King’s 
Highway No. 27 and a right-of-way width of 86 feet is required for future road 
reconstruction and widening. At the present time, Ann Street has a 66-foot 
right-of-way and it is proposed that the future road width be obtained by a 
10-foot widening strip on each side. The condition imposed would imp!ement 
these future plans. Under the circumstances, I believe that this condition is 
reasonable and would therefore recommend no change. 


“In regard to the capital contribution of $150.00, it was submitted by the 
City that this sum of money is intended to defray such expenses as over-size 
sewers, Street-lighting and other special development costs. It was further 
revealed that the actual cost to provide for these expenses far exceeded the 
$150.00 figure but it is the usual practice to adopt a fixed sum price. Counsel 
for the appellant argued that a developer operating under a sub-division agree- 
ment only pays a capital contribution of $100.00 per lot and in any event, the 
Committee changed the amount of this sum from $100.00 to $150.00 between 
the time the application was made and a decision on this matter was rendered. 


“It is not possible to compare the capital contribution as a condition imposed 
by the Committee of Adjustment with a capital contribution to be paid by the 
Developer under a subdivision agreement. This is only one isolated item of a 
subdivision agreement which would include many other requirements by the 
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Developer and could only be considered in the light of the over-all agreement. 
There is also no dispute that the sum of $150.00 was less than necessary 10 
meet the expenses referred to and I see no reason why the Committee could 
not adopt this sum at any time until the decision was issued. In the result, no 
change is recommended in this condition. 


“The final condition, regarding a cash payment to the value of 5% of the 
land presents a more difficult problem to resolve. The only evidence as to 
market value of the land was submitted by the owner and the price stated 
was $7,400.00. This would result in a cash payment of $370.00 calculated 
at a rate of 5%. However, the city has set a standard rate of 10¢ per square 
foot in arriving at the land value and this method has been used in calculating 
previous payments of a similar nature. This would result, in the present case 
only of a payment of approximately $40.00. During the course of the hearing, 
counsel for the appellant agreed to the payment of the lesser sum based on the 
10¢ per foot calculation. In view of the fact that this arbitrary rate for calculat- 
ing land value has been used on other similar applications and also there is 
agreement to this figure, I am prepared to recommend that it be accepted. 


“Counsel for the appellant also argued that the powerconferred on a Com- 
mittee of Adjustment by sub-section 8 of Section 28 of The Planning Act only 
provides for the authorization of a cash payment instead of actual land dedi- 
cation but does not allow the Committee of Adjustment to impose a mandatory 
cash payment. | cannot accept this view. The Minister has broad powers to 
impose conditions to the approval of a plan of subdivision some of which are 
conferred on a Committee of Adjustment in severance applications. It would 
be unreasonable to suggest that a cash payment instead of actual land dedica- 
tion could not be imposed where the situation so warrants.” 


Appeal dismissed and conditions upheld: Detwiler, John R., and the Com- 
mittee of Adjustment of the City of Barrie, O.M.B. R-109-69, 4th day of 
February, 1970. 


Mortgage Purposes, Consent For — Cash Payment in lieu of 5% of Land 
— An appeal by the original applicant against one of the conditions imposed 
by the Committee in granting an application for consent for mortgage pur- 
poses. 


“This is an appeal by G. J. Simpson Construction Company Limited which 
shall be referred to as the Company, against a decision of the Committee of 
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Adjustment of the City of Ottawa dated the 4th day of May, 1970, and a cross- 
appeal by the Ottawa Planning Board against the same decision. 


“The appeal of Mr. Citron’s client is against a condition imposed by the 
Committee of Adjustment in its decision, which is as follows: 


“1. that the applicant pay the City of Ottawa cash in lieu of lands for public 
purposes to the extent of the value of 5% of the parcel being severed.” 


“The appeal of the Ottawa Planning Board, however, is that the condition 
does not go far enough and that the 5% be applied against the value of all of 
the lands and not just against the northerly parcel which is being severed. 


“The Company acquired a parcel of land on Carson’s Road in the City of 
Ottawa and proceeded to erect some 29 town houses on the site. At a later date 
a smaller parcel was acquired to the north on which it was proposed to erect 
two additional buildings. These two parcels were contiguous and were in the 
same ownership and, therefore, became one lot. 


“Subsequently, an application was made to the Committee of Adjustment to 
sever the northern parcel for mortgage purposes. The Committee dealt with this 
application and granted the same with the attached condition that has been 
previously stated. 


“Counsel for the appellant argued that this is not a severance in the true 
sense of the word because it is for mortgage purposes only. He argued that his 
client had already faced considerable expense in developing this property, such 
as the dedication of frontage for road widening purposes and other charges re- 
quired under the pertinent by-law for the development of multiple housing in 
the City of Ottawa. 


“The Board rejects the argument that a severance for mortgage purposes is 
different than a severance for other purposes. Even regarding it in the light 
most favourable to the appellant one must only look to what would happen in 
the event of a default of the mortgage to realize that the title would be trans- 
ferred. 


“The Board, having reached this conclusion, finds that the condition ex- 
tracted by the decision is a proper one under the provisions of The Planning 
Act and will, therefore, dismiss this appeal. 

“The Board will also dismiss the cross-appeal filed by the City of Ottawa and 
the Ottawa Planning Board in that it is felt that the 5% levy should be charged 
only against the land which is being severed.” 

Appeal and cross-appeal dismissed: G. J. Simpson Construction Company 
Limited and the Committee of Adjustment of the City of Ottawa, O.M.B. 
R-2614-70, 18th January, 1971. 
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Dedication for Road Purposes — Equity of Giving Up Land Without Com- 
pensation — An appeal by the County of Wentworth against the refusal of the 
Committee to impose the requirement that a strip of land 10 feet in width 
across the frontage of the lot be dedicated to the County for future road 
widening as a condition of the consent to the conveyance. 


“The subject property fronts on a country road. ‘In his evidence the County 
Engineer stated that a County Roads Needs Study indicated the desirability of 
reconstructing and widening this road when funds were available. He antici- 
pated this work would start in 5 to 10 years, un'ess a more rapid increase in 
development and traffic necessitated its earlier commencement.’ The Official 
Plan, as amended, classifies this road as an arterial road requiring a 100 foot 
right-of-way. 


“In its decision, refusing the request of the 10-foot dedication, the Commit- 
tee stated that in its opinion a 66 foot right-of-way ‘is adequate for travel within 
the community.’ 


The Board decided that “It is difficult to determine from this decision 
whether the Committee of Adjustment had considered the Official Plan or 
had ignored it and considered only present needs.” 


‘The only evidence on behalf of the applicant for the conveyance was that 
of the owner and to the effect that he is opposed as a matter of principle as 
well as equity to giving up any land without compensation.” 


“In my opinion there is no matter of principle involved inasmuch as the 
legislation provides for the dedication of land as a condition to the approval 
of a conveyance or severance. With respect to the matter of equity, there are 
two aspects to consider. Firstly, the practice of dedicating land in this manner 
for road widening has been long established and has resulted in considerable 
saving on land acquisition costs. 


“Like other residents in the county, this applicant has received benefit from 
the dedications made by others. Is it equitable then to these others that he 
should escape making his contribution? I do not think so. 


“Secondly, there is the question of equity as between those who are required 
to make dedications in the process of dividing and selling land and other rate- 
payers not so engaged. If the value of the land dedicated is recovered in the 
selling price of the lot or lots (and that is a logical assumption), the question 
becomes unimportant. Otherwise, it is a matter of degree. It may well be 
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argued on behalf of the other ratepayers that the land contribution is justified 
because the residential development resulting from subdivisions and single 
lot conveyances collectively is a major factor necessitating the widening of 
county and township roads. 


“There is a considerable difference between the value of farmland frontage 
(before conveyance) and lot frontage (after conveyance). This difference is 
of much less importance to an applicant for a conveyance than it is to the 
county which would be faced with much higher land costs for road widenings 
if obliged to expropriate lot frontages from the new owners. The lack of evi- 
dence on costs and savings makes it difficult to reach other than a general 
conclusion that the cost to the vendor of the dedication of raw land, if not 
recovered in the price of the lot, is a minor one and balanced to a considerable 
degree by the benefit received from the dedications made by others and by the 
financial savings (and hence reduction in his taxes) of the governing body 
in avoiding expropriation of dwelling lot frontages.” 


Appeal allowed, and dedication of the strip of land 10 feet in depth and 100 
feet in length, added to the conditions imposed by the Committee of Adjust- 
ment: Wentworth, County of, and the Committee of Adjustment of the Town- 
ship of East Flamborough, O.M.B. P-747-66, 6 May, 1966. 


Dedication For Road Widening on Former Conveyance — Error Resulting 
in merger of properties — relief allowed — An appeal by the original applicant 
from a decision of the Committee refusing consent to a conveyance of a parcel 
of land having a frontage of 165 feet by a depth of 122 feet and an area of 
20,130 square feet. 


“In 1956 the subject parcel was conveyed to the appellants predecessor in 
title with the approval of the Planning Board upon the condition of a dedica- 
tion of 10 feet for future road widening. The appellants, Mr. and Mrs. White, 
purchased the land in 1963 intending to erect a residential dwelling thereon 
which hope was never realized because of financial limitations. 


“The property abutting to the south and fronting on the same road was for 
some time owned by Mrs. White’s mother, and in 1965 she deeded it to her 
daughter reserving unto herself a life interest. 


“The area is substantially undeveloped except for a very few residences on 
smaller lots along the concession road and on 10 acre parcels some distance 
away. The Boy Scouts of America own a substantial holding surrounding the 
subject lands.” 
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“The council of the municipality had adopted an Official Plan on December 
2, 1968 but which as yet has not received ministerial approval. The official 
plan text clearly indicates its rural characteristics and to allow development 
either within the existing hamlets or of an estate type of 2 or more acres. There 
was also indicated that there will be in future an additional 17 foot road 
widening. 


“The existing zoning by-law requires a front yard set-back of 42 feet as well 
as requiring a lot area of 15,000 square feet and a minimum frontage of 75 
feet; 


“The Committee of Adjustment dismissed the application because they were 
of the opinion it was not in the public interest and did not comply with the 
general intent of the official plan. 


“Appellants counsel submits that the situation now requiring approval for a 
severance occurred only by error, there being no intent to merge the two 
parcels. Section 26(1) (b) of The Planning Act requires approval in circum- 
stances unless the grantor does not retain the fee in land abutting the land 
sought to be conveyed. 


“Upon the basis of good planning principles such as enunciated in the pro- 
posed official plan, a lot, such as here, generally should not be created unless 
special circumstances exist. This will ensure the orderly growth of development 
within municipal boundaries. 


“But here special circumstances do exist so that the Board should exercise its 
discretion and grant relief to the appellants. I am of the opinion that a merger 
of the two properties was never intended and relief should be given if this has 
been effected. The lot, although small, can comply with the existing zoning 
by-law and the official plan is not yet in effect.” 


Appeal allowed: White, John, and Jo Anne White and the Committee of 
Adjustment of the Township of Whitchurch, O.M.B. P-8312-69. 


Road Widening — Appeal to clarify condition imposed by Committee — 
An appeal by the original applicant against the decision of the Committee 
granting upon conditions an application for a conveyance of a parcel of land 
comprising 40 acres. The decision under appeal contained four conditions, 
one of which reads as follows: 
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“*(a) Sufficient land be dedicated to the Township of East Flamborough 
along the 925 feet fronting on the Nelson-East Flamborough Town Line Road 
for road widening purposes to 33 feet from the centre line of the travelled 
gerecal cue 


“The appellants stated that the uncertainty of the meaning of condition (a) 
was the sole ground for their appeal. 


“When evidence was adduced at the hearing identifying ‘the travelled road’ 
mentioned in condition (a) as the existing narrow unimproved road extending 
south-easterly along part of the north-east limit of the appellants’ land, the 
appellants expressed their acceptance of the condition if it were amended by 
adding at the end of the condition ‘as established in Concession 6 and shown 
on plan of survey R.1511 by Sidney W. Woods, Ontario Land Surveyor. 


“Counsel for the respondent consented to the proposed amendment. 


“Accordingly I recommend that the appeal be allowed to the extent of 
amending condition (a) imposed by the decision of the Committee of Adjust- 
ment by adding at the end of the condition ‘as established in Concession 6 and 
shown on plan of survey R.1511 by Sidney W. Woods, Ontario Land 
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Surveyor’. 


Appeal allowed: Condition amended: Neeb, Wayne G., and Willard C. Neeb 
and the Committee of Adjustment of the Township of East Flamborough, 
O.M.B. P-8122-69, 12th May, 1969. 


Walkway — Provision Of — To Provide School Access — Condition to 
Severance — An appeal by an objector against the decision of the Committee 
of Adjustment granting a severance subject to several conditions, including one 
which was “.. . the conveyance of a walkway 8 feet, 6 inches in width along the 
easterly limit of Block “A”. The purpose of the walkway would be to allow 
children residing in houses erected in the area to gain access to a school to the 
north. 


“The respondent originally proposed that the township should accept Block 
“A” and Block “B” for park purposes as the five per cent dedication under 
The Planning Act. The township, however, refused to agree to this and re- 
quired a five per cent cash contribution.” 
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“The appellant saw the original draft plan which indicated these blocks 
would be used for park purposes. When he subsequently purchased Lot 12 on 
which the respondent had erected a residence has was still under the impression 
that this was the purpose for which these b!ocks would be used.” 


“It is unfortunate that purchasers of property befo e they sign any agreement 
do not investigate more carefully the status of any blocks or open space areas 
which they are under the impression will be developed for park purposes. 
Unless such areas are owned or are to be acquired by either the municipality 
or a conservation authority he may be fairly certain they will not be developed 
as a park.” 


“Here, if the appellant had inquired at the township offices before he pur- 
chased his property it would seem fairly evident that he would have ascertained 
that the township had refused to accept Block ‘‘A” and “B” for park purposes 
and he could have governed himself accordingly.” 


“It was urged on behalf of the appellant that in any event the condition of 
providing the walkway should be varied and instead of being placed along the 
west limit of the appellant’s property, it should be placed along the west limit 
of the parcel to be severed.” 


“The evidence indicates that the Township Engineering Department has 
given careful consideration to the location of this walkway. Originally they 
felt it should be along the west limit of the lands to be severed, but upon closer 
examination they concluded that it should be along the east limit for two 
reasons: the first was that the grades were much better and the second was that 
it tied in more effectively with the school layout to the rear. Their estimate was 
that it would cost about $4,500 to construct the walkway along the east limit 
and more than 50 per cent more to construct it along the west limit.” 


Appeal dismissed: Jackson, James Edward, and the Committee of Adjust- 
ment of the Township of Toronto, O.M.B. P-2893-66, 21st July, 1967. 
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Capital Improvements Levy — Land not to be improved with Buildings — 
An appeal by the original applicant against two conditions imposed by the 
Committee in granting an application for consent to the conveyance of a parcel 
of land. The land has a width of approximately 165 feet by a depth of 462 
feet and does not have any frontage on a street. 


“The decision of the Committee reads as follows: 


“ “that the application be granted as applied for, subject to the following 
conditions. 


“1, Payment of $1,200 per acre levy on 2.83 acres — $3,336.00. 
“*2. 5% cash in lieu of 1.72 acres (5% of $6,381) — $319.00. 


“3. Lot staked and O.L.S. plan of survey prepared for the Assessment 
Commissioner, Planning Director and the City Engineer.’ 


“The appeal relates to conditions 1 and 2 described above. The evidence for 
the appellant dealt with the fact that the land in question does not abut on the 
street and it was argued that because of this it could not be improved with 
buildings. In any case, the intention of the owner is not to develop this land. It 
is being acquired to add to larger holdings, and there is a possibility, that this 
land would be acquired by the City of Galt in exchange for lands in another 
location. Counsel for the appellant argued that for these reasons the 5% levy 
and the levy against the acreage for capital improvements were unreasonable 
as the effect of this conveyance was to change the ownership of the land only 
no development being planned, and therefore the conveyance would not create 
any demand for municipal services. Mr. Charlton further argued that under 
these conditions the proper time to extract any payment was at the time that 
development is proposed and not at the present time. 


“The circumstances in this appeal are unusual. The Board agrees with Mr. 
Charlton’s argument that when no development is proposed, and where it 
seems that the City Corporation may eventually acquire land, it is unreasonable 
to extract the type of levy per acre that might be required where a plan of sub- 
division is being processed. 


“The Board notes that this parcel does not abut on any street. Middleton 
Street as shown on Exhibit 1 was closed by by-law some time ago and the land 
conveyed to the abutting owner. For these reasons, it appears to the Board 
that Condition 1 imposed by the Committee of Adjustment should not be a 
consideration in the granting of this conveyance. For this reason the appeal 
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will be allowed in part and that Condition 1 as imposed by the Committee of 
Adjustment be deleted.” 


Appeal allowed in part: Bevan, Robert J., and the Committee of Adjustment 
of the City of Galt, O.M.B. R-1432-69, 23rd July, 1970. 


Condition Not Valid Where Dwelling Erected Many Years Ago — Sever- 
ance Fee to Provide Services to New Dwellings — An appeal by an original 
applicant against a condition imposed by the Committee in granting a consent 
to a conveyance. The evidence indicated that the appellant had owned the 
lands for some years. “A house is erected on each parcel, one house was built 
about 15 years ago and the other is said to have been built almost 100 years 
ago. The appellant does not own any of the lands which abut either of these 
lots.” Wishing to sell the westerly halves of the lots he applied to the Committee 
for a consent to conveyance. “The Committee approved and attached the 
condition ‘that a $400 severance fee be paid to the treasurer of the Township 
of Seneca.’ 


“From the evidence it appears that the purpose of this fee is to meet, in part 
at least, the costs of providing the municipal services for new dwellings.” 


“As this dwelling has existed for many years, it would not appear to be 
reasonable to require the payment of the $400.00 fee in this case. There was 
no evidence to show that the $400.00 fee would be applied against any services 
that are to be constructed.” 


Appeal allowed: Smith, Joseph, and the Committee of Adjustment of the 
Township of Seneca, O.M.B. P-3121-67, 21st June, 1967. 


Condition To Consent — Service Charges — An appeal by the city against 
a decision of the Committee granting an application on the condition that total 
fixed charges of $324.25 be paid to the city. Counsel for the applicant stated 
that his client was satisfied with the amount of fixed charges. Counsel for the 
city stated that over and above the said fixed charges the applicant should pay 
the city total deposits in the amount of $1,474 composed as follows: 
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Granular base TOA eet ee eee eee $390 
IRAVEMICNUACIILD ANG CUIULC le tence eee ae cr eee $405 
Storm sewersy catch basins andiconnecuiOlss = sia at $244 
WAternainion se ee ee ere eee Oe at ed en onan ee re ne $210 
Sidewalk. 22 Sa tet eee a Oe ee ce eee ee eee $225 


“The subject lands lie on the west side of Park Road South in the City of 
Oshawa which road has a granular road base and a paved surface but no curbs 
and gutters. There is a catch basin in the vicinity of this property. The closest 
storm sewer branch line lies about 120 feet away from the subject lands. The 
watermain trunk line is in place but there are no sidewalks. 


“Counsel for the appellant stated that Mr. Freeman should pay the amount 
of $1,474 in regard to total deposit even though some services aforesaid are 
already in place and others are not, in order that the severed lot would be 
paying its share of services. Apparently the various cost items are calculated 
on a per foot basis in connection with the city’s subdivision policy which applies 
to all new plans of subdivision and also to severance situations such as this 
application. The aforesaid cost items apply on!y to the 50 foot frontage of Mr. 
Freeman’s lands which are being severed. 


“Counsel for Mr. Freeman stated that as his client had owned the subject 
lands for some 20 years and had paid taxes thereon that his client had in effect 
paid for the existing services and that to charge him with the cost items afore- 
said would in effect be forcing his client to paying for se:vices twice over. Said 
counsel also contended that the service charges on a severance should not be 
on the same basis as that of a subdivision. 


“There is merit in some of the argument of each counsel. A person in the 
position of Mr. Freeman should not be required to pay the full service charges 
on a severance that would be required in a new plan of subdivision especially 
where some services are already installed and the owner has been paying taxes 
for many years. 


“Due to the lack of evidence relating to cost of services in regard to the 
subject lands it would appear that justice would be done to both parties herein 
if the total amount of $1,798.25 were cut in half in this particular application 
which amount when rounded out would be $900...”. 


Decision of Committee altered accordingly: Oshawa, the City of, and the 
Committee of Adjustment eu the City of Oshawa, O.M.B. P-2212-66, 5th 
January, 1967. 
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Impost for Storm Sewer Fund Disallowed as Condition to Severance — 
Distinction drawn between lot in new subdivision and lots created by sever- 
ance — An appeal by the original applicant against conditions imposed by the 
Committee upon granting an application ‘for the severance of a parcel of land 
having a perpendicular width of 87.8 feet by an average depth of 235 feet 
containing 0.477 acres. In addition to this parcel the applicant owns an abutting 
parcel containing 1.788 acres on which is erected a motel.” 


“The proposed severance is for the purpose of erecting a residence which is 
permitted under the zoning by-law and it was granted subject to the payment 
of $500.00 into the City Storm Sewer Fund and to the payment of a general 
service charge of $500.00. 


“There was filed as Exhibit 2 a statement prepared by the city engineer 
showing the average cost per lot to provide subdivision services in 1967. This 
shows an amount of $2,862 per lot and does not include anything for schools. 


“At the present time there is a combined sewer and a watermain on Beaver 
Dams Road on which the lot would front. The road is surface treated with no 
curb and gutter. While the present sewer functions reasonably well it is antici- 
pated that a new storm sewer can be expected in from 7 to 12 years which, 
under the present policy of the city, would be paid for out of the general rate 
although a change to The Local Improvement Act is being considered. 


“It was argued for the city that the obvious purpose of the legislation is to 
allow the city to treat consent lots the same as lots in a new plan of subdivision 
and since the owners of these paid for the services in their purchase price it was 
only fair to require the payment of a fee on consents. Counsel for the appellants 
argued that the city is simply making severances a vehicle for the raising of 
taxes under the guise of planning and if the legislature had intended this it 
would have said so in clear language. 


“In the opinion of the Board there is a substantial difference between the 
situation where a person purchases a lot in a new subdivision where he pays the 
cost of the services installed by the developer through his purchase price and 
the situation in the appeal before the Board. In the former the purchaser is 
buying a new facility which may be expected to have a substantial lifetime, 15, 
20 or 25 years. In the subject situation the owner or purchaser is being asked 
to pay for services either already installed and wholly or partly paid for through 
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special rates or in the general rate or for services which it is anticipated will be 
installed at some time in the rather indefinite future and from which he may 
receive little or no benefit and for which he could also be required to pay 
either in special or general rates. 


“The Board is not satisfied that it has been established that an impost of $500 
for the storm fund or a similiar impost as a general service charge are proper 
charges and to that extent the appeal will be allowed. 


“However, an impost of 5% of the land or its equivalent in cash has become 
widely accepted where lands are being subdivided and the Board does not feel 
that such would be unreasonable in this instance. 


“The Board will accordingly allow the appeal in part and will grant the 
severance subject to the payment to the city of an amount equivalent of 5% 
of the current value of the land severed, to be used for public purposes as re- 
quired by The Planning Act. If the value of the land cannot be agreed upon 
the Board may be spoken to.” 


Appeal allowed in part — conditions varied: Vorkapich, Steve, and Pearl 
Vorkapich and the Committee of Adjustment of the City of Niagara Falls, 
O.M.B. P-6436-68, 26th September, 1968. 


Provision of Services — Conditions — Alleged Hardship — An appeal by 
the original applicant against a condition imposed by the Committee in granting 
an application for severance. 


The condition objected to was as follows: 


“1) That the applicant enter into an agreement with the municipality to 
provide for the installation of municipal services, or if any or all required 
services are not presently available, a sum of money, hereunder set out, be 
paid over to the Corporation of the City of Brantford towards the cost of 
the future installation of such municipal service or services. These services 
include storm sewers, sanitary sewers, road reconstruction, curbs, sidewalks, 
park levy, outlet levy and trunk watermain levy. 
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Storm Sewers ... Peete ee ( )OCUC.Derat)) $ 528.00 
Sanitary Sewers... Peete ates OU; per tes) 330.00 
RoadeReconstniciOne:, 5 ae wet OL per tL.) tse) 
(OUD Stn ae ah oe ert a eae are Meth: ene ($3.0 permits) 231.00 
Side Walk Staaeles helo sas OP ee as 10 ($4.50 per ft.) 297.00 
OTT RBILE\ yale eles aaa beeen ete Gas Okpel.tt) 165.00 
runks Watermaing Levy... stn 6 ec aire (bay OD DCLaLU:.) 42.90 
PAT KA ISC NV Vekle eae tee eee Glee ote oo ee Waals reed (Slo uperait:) 9390 

SEG) LAL onevele, ctr ahr ts ceen ete ths SORA Sate ein 9630 


No objection was made to other conditions which required connection of 
plumbing to the municipal water supply system and the sanitary sewer, when 
installed, the installation of the septic tank and tile bed to the complete satis- 
faction of the County Health Unit and a stipulation that all construction on 
the property meets the requirements of the building and fire regulations. 


“The evidence showed that the appellant had acquired this property about 
eleven years ago under the provisions of The Veterans’ Land Act and that the 
land has a width of 132 feet and a depth of 165 feet. the appellant’s home is 
situated on this land in a position which will allow one half of the lot to be 
sold. The appellant wishes to do this and has found a purchaser. An application 
was made to the Committee of Adjustment for a consent to the conveyance. 
This was granted subject to the conditions which appear above. The appellant 
objects to these conditions primarily because in her opinion: 


1. They are a hardship. Her purchaser is not prepared to pay this amount. 


2. There are no storm or sanitary sewers in the area and it may be some time 
before these are available to serve the subject property. She objects to paying 
for services before they are available to serve the property. 


3. The proposed improvements exceed the number of improvements that 
exist in the area.” 


Evidence was submitted that showed that the procedure described in the 
condition objected to was being followed in all cases where consents to con- 
veyances are granted. The Board expressed the opinion that “the evidence in 
this matter does not show that this procedure is unreasonable. This will ensure 
that all new lots, whether created by a registered plan of subdivision or by a 
severance approved by the Committee, will be serviced to the same standards 
and this standard of servicing is the policy of the City of Brantford.” 


Appeal denied: Cooper, Shirley G., and the Committee of Adjustment of the 
City of Brantford, O.M.B. P-5434-68, 28th May, 1968. 
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Transfer of Land to Wholly Owned Subsidiary — Payment of a Sum of 
Money not a Valid Condition — Agreement Condition Substituted — An 
appeal by the original applicant before the Committee against a condition 
imposed by the Committee in granting consent to the transfer of an irregular 
shaped parcel of land to a who!ly owned subsidiary of the applicant. The con- 
dition imposed required “that the service charges as recommended by the 
subdivision control engineer, totalling $9,679.48 be paid.” 


Counsel for the appellant cited examples of three other parcels of land in 
this block sold for apartment sites for which consent had been obtained 
unconditionally and contended “. . . that there is neither authority for the 
Committee to require a cash payment for services already installed nor is there 
any justification for it.” 


The payment required by the Committee was made up of three items: street 
lighting; street signs and sewage system lot levy. Evidence by the city’s sub- 
division control engineer was that “. . . the cost of certain services are met 
through local improvement assessments but the cost of the aforementioned 
three services cannot be collected in the same manner. He stated that it is now 
the normal practice of the city to require similar payments when lands are 
subdivided or severances granted.” 


Counsel for the city stated that the present practice of requiring payments 
had not been adopted at the time the other parcels were sold and argued that 
there is now complete authority for the present practice. 


The Board stated “it is my opinion that counsel for the appellant is techni- 
cally correct in his contention that the Committee has not the power to impose 
as a condition payment of a sum of money for the provision of municipal 
services. It is my further opinion, however, that it is not improper that the 
city should require a contribution towards the cost of services mentioned herein 
providing, as appears to be the case, that the practice is general and non-dis- 
criminative.” 


Decision of Committee varied “. . . by striking out the condition which was 
imposed and imposing a condition in lieu thereof that the applicant enter into 
an agreement with the city requiring the applicant to pay to the city a sum of 
$9,679.48 and that upon the conditions of such agreement being fulfilled 
consent to the conveyance requested be granted:” Park Lane Apartments 
Limited and the Committee of Adjustment of the City of Oshawa, O.M.B. 
P-1742-66, 19th September, 1966. 


Unreasonable — No Change in Land Use — Severance Fee Disallowed — 
An appeal by the original applicant against a condition imposed by the Com- 
mittee upon granting an application for severance. 


“The appellant purchased the lands abutting the east side of Premier Road, 
as shown in Exhibit No. 1, during 1946 and 1947. The lands were vacant. He 
proceeded to erect buildings on the southerly portion and began the business 
of boat building which has continued to the present date. During the year 1948, 
he built his residence on the northerly parcel as shown in Exhibit No. 1. Wish- 
ing to sell the southerly lands and the boat building business he applied to the 
Committee of Adjustment of the City of North Bay for a consent to the 
severance of the subject lands. This was granted, subject to one condition. 


“1. That the owner pay the city a Severance Fee of $450.00’. 


“The applicant, Allan M. Bishop, then appealed to this Board from the 
decision of the Committee ‘on the ground that the condition requiring the 
applicant to pay to the City of North Bay a severance fee of Four Hundred 
and Fifty ($450.00) dollars is unreasonable and inequitable under the circum- 
stances, or alternatively, the Committee of Adjustment for the City of North 
Bay has no jurisdiction to exact payment of the fee or to impose such a con- 
dition.’ 

“The subject lands are within a residential use zone established by the re- 
stricted area by-law of the municipality and the boat building business is a 
legally established non-conforming use. 


“There is no intention to change the present use of the subject property. 


“All of the evidence submitted in this appeal in my opinion shows that the 
only change in conditions that would come about with the sale of this property 
would be a change in ownership. The use of the land would not be changed; no 
change in the services to be provided by the city would be necessary.” 


Appeal allowed and condition set aside: Bishop, Allan M., and the Com- 
mittee of Adjustment of the City of North Bay, O.M.B. R-264-70, 26th 
January, 1971. 
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Chapter XLVI 
Lands in Other Parcel — Conditions Imposed Upon 


Condition To Consent — Not Valid — Dedication of Land in Another 
PATCEL Seah Fin bes ret Melo Lah eae ok ae Ce Re LA er IES DJ mre gee 


Condition — Imposed on Remainder from which Parcel Severed ............ 
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Condition To Consent — Not Valid — Dedication of Land in Another 
Parcel — A Committee of Adjustment imposed certain conditions to a consent 
to a conveyance and the county appealed to have another condition added, 
namely, that the applicant be required to dedicate 10 feet of the remainder of 
the parcel along the county road. “Evidence was adduced that it was the policy 
of the county in the case of county roads with 66 feet width to request dedica- 
tion of 10 foot strips in order to arrive at a road width of 86 feet. This policy 
had been in force for some years and up to the end of 1964: there were some 
250 to 300 deeds registered in various parts of the county which had the effect 
of such widening . . . a 50 per cent subsidy is paid by the government provided 
road widths are 86 feet.” There was evidence that, according to studies, the 
population would double by 1980, and it was pointed out that the remainder 
of the lot was too small to be subdivided. 


Held, that the Committee of Adjustment (and the Municipal Board on 
appeal) had no right to impose, as a condition to their consent, the dedication 
of land taken from a part of the parcel which was not being conveyed. Went- 
worth, County of, and the Committee of Adjustment for the Township of East 
Flamborough, O.M.B. N-9472-65, 17th August, 1965. 


Condition — Imposed on remainder from which parcel severed — An 
appeal by the Corporation of the City against a decision of the Committee 
granting upon a condition, an application for severance. A dwelling is situated 
on the northerly portion of the lands and the balance is vacant. 


“These owners wish to divide the remainder into two parcels, the central 
parcel having a width of 58.3 feet and the southerly portion having a width of 
60 feet, and wish to convey the central portion, which would be used for a two 
family dwelling (or semi-detached dwelling). The parcel to the south of the 
subject parcel would also be used for this purpose in the future. The Committee 
of Adjustment considered such an application and approved the separation of 
the parcel which was referred to as “The central parcel,” subject to certain 
conditions, which are detailed in the decision of the Committee. The City of 
Kitchener appealed this decision being of the opinion that additional conditions 
should be required. Before the time of the hearing before me, counsel had 
reached an agreement as to what all of the conditions should be and have re- 
duced these to writing. 
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“I believe under the circumstances that it would be reasonable to allow the 
appeal by the City of Kitchener. I recommend that the City of Kitchener be 
requested to file with the Board a copy of the agreement applying to the subject 
lands, the terms of which have been agreed to by all counsel. 


“Tt will be noted in this matter that the Committee of Adjustment have ap- 
plied conditions not only to the land to be severed but also to the remainder. “I 
have some doubts that the Committee should, as a general practice, propose 
conditions in this fashion, on the remainder, however, in this case, because of 
the unusual nature of the property, I believe that the action of the Committee 
is reasonable.” 


Appeal allowed: Kitchener, City of, and the Committee of Adjustment of 
the City of Kitchener, re an application by Eugene Hanusch and Alma 
Hanusch, O.M.B. R-2109-70, 10th June, 1970. 
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Chapter XLVII 


Unreasonable Conditions 


Grocery Store — Removal of Part of Cellar — Used for Storage Purposes 
=sUlnreasonables@ondition to. COonseniie.s.2.) a eee. ee 
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Grocery Store — Removal of Part of Cellar — Used For Storage Purposes 
— Unreasonab‘e Condition to Consent — An appeal by the owner of a grocery 
store requesting deletion of a condition to a consent. 


The applicant stated that if he was to obey the condition “he must remove 
part of his cellar presently used for storage of soft drinks and lose an enclosed 
porch which is necessary for the storage of refuse and empty boxes.” 


No objections were made to the appeal. 


The Board decided that the condition was “unreasonable in the circum- 
stances.” 


Appeal allowed: Condition of the Committee deleted: Radke, Arthur, and 
the Committee of Adjustment of the City of Kitchener, O.M.B. N-9431-65, 
12th August, 1965. 
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plastics factory: reise 4 er eee eee eee 215 
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CHANGE IN NON-CONFORMING USE (Continued) 


PACIALOLEL.C Pall spl Cree met ra mL eniCR ee tutte mica ed Ue 2 ea te i ah PANS) 
reversion to previous use, auto repairs to auto body repairs .................... 236 
PelauiestOlLessLeplace Mehta IL edO-IUL.stOLeu ga ey eats id hae hele aad on: 240 
to less obnoxious use, coal-wood storage, to storage of Bocment ee 232 
ChiynCoOuUNCIE 
APD aS D Vaan neuen ser anes eta de al Re tile ee 12 hee al Oe 6.6241 O 
CEOSS ALD DEALS SD Verein Mere tel ey te INN eat tee Rand he eM en Sec ay or fae 47, 252 
COAL-WOOD YARD 
change to less obnoxious use, storage of gas, oil and electrical fired 
COUP MCR Crate ka ieee toe ARMM en tantric wie. haan Uinta ats.4 252 
COIN LAUNDRY 
C PatOCHin LISCet ON GT OCCLYZSLOLGh au ice to Mee RU tome ch 70 
COMMERCIAL USE 
eDanvinentraNd:StOLeS sv, aeleme ame eel imi dves Att inlA eres hk Mies ca ie: eG 
CULT CMe eR Lee oath veneers te lat wha Wied eed ctf hates (MAD Op, Bedi ee ilies 116 
LENT HIE AN aXe HR ested ea Re ee NRO a)? cry (tyler att aon BNA ne Re IY eee oe et 70 
Ey ac CATICT SR rite lee 0s es A tal hs PNY I a alas ee LY Oe aint yo cht 70 
ORMECCAlCTS HID Mepeer ten. ch iy wed Gene tte al ee bal Tato ' id i 202 
PEOCEHY SLOlCar....ee. ee a Ph hari it a kr itn aici sr eine a Gl lt Beh Cc a Oo 70 
EW Vas PLA Wl RIALS CULCHO La ine wares alee clita ay eae need gs ea wep fete pls 22 
manufacturing purposes and commercial, building used for... .......... af) 
repair and installation of motor vehicle springs .........00...0000000.00.......... 181 
Be tal le aSOUNE OLILLC Litters i Marriner ns et taint Ly At Mei Blew Matinee! Yeled 23 
sanction of, in residential zone, no jurisdiction .................00......0....... 33 
SEN eT MDCeLOL DLODECLLYs LO ium i ain AMPs Uuert tty tht oe Mie dc Ed ty all Shaye 140 
BNODPINGECEN (lemetme Sh cts ane Pale.) Eaten ere tAih ane Hpaeitata ed a 
StOTe Sea Ca DATLMCI Steet east ae ae aa alee) tel eee es Aa elo Ss td ee 26 
SOS MOTE VATS Ohne) [eMac 41 
SHIT CE ROO LCL neck ron orien mectctsbla SOBs. ase vy. Jeet n\eie ain aes ae Ab wid Sle 116 
COMMITTEE OF ADJUSTMENT 
ACiMMUNIStraliVe-GecisiOlasia yeah cle). weeny tie ea i a 34 
BP@ClD LIDDUCAM OMMOmmIACe TO Vai ix aula oe ie Aedes clue amdety, 0 y- 35 
allesationsOlsuniaitehearines before mine 2 ee ue ok ee ees 159 
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COMMITTEE OF ADJUSTMENT (Continued) 


alierego of Ministerot MuntceipaleA fiaits ee ee pas) 
by-law, existing) Committee POUT DY age eee eee 204 
by-law, holding, Committee to consider réestricuonus 1) 3 56 
by-law containing provision that things shall not be done, no jurisdiction 
TOY oy ce nie Bre ne ee oe Pr nce A) meee a CO ool ee ee 66 
by-law, unapproved, Committee refusal based upon, 58 
COUNCIL UN CUOM OL USUI C CED Vineet eee y ae ee ee ete ee 178 
COUNtysDY-la Ww, NO MUTISCICLION ET Cie tenee nr ee nore eee 43 
decision ofsappeal agamsmby board of Control aan, sa eee ee i0 
decision of, appeals against by local council 12,23,,825.93 , L066h07 
130; 146; 1909261270 
decisions of, appeals against by county council .................... LLOR25422:70 
decision! of, appeal against by development committees saa eee 11 
decisions of, appeals against by Minister _............... 29, 43, 92, 99, 101 
126, 1305 £9 We O22 
decisions of, appeals against by planning board .......................... 4351190 
124197202 
decisions of,,appeals against by school board gaa) ee 8, 63 
enlargement. and: extension, authority OF fe) 2... DLO M225 4227. 
erection of buildings. nospOWer lO: PLOnIDItie ees cate ee 315) 
error, honest. allowance’ LOraleic soe eee eee 150 
CLLOF IN dpPliCatlonstO meee ne ee eee ore ee ees 4 
tailuresto request copy of decision Of late: appeal ee ee i) 
function of council usurped when planning policy determined by ........ 178 
junctus Of ficlovaiter Gecision ClVei es ne ee eee Zt 
holding by-law, Committee to consider restriction in 0... eee. 56 
lands not described in application, no power to require dedication of .. 39 
legislate;-noi pOWerito me oe ete rr ee ee eee 20 
letter to council and planning board from, proper function .......... 203, 204 
mandatory, cash payment emavyelMDOSea 1) cee en eee ee 2k 
municipal solicitor, right to appeal against decision of ...............ee. 12 
NeW. USE, NO POWErtoOrauthOrizee. ee eee ee ee 25 
norhearing before, Board: without jurisdictiona 7-50 ee 20 
no jurisdiction: 
re substandard Oto ree eet on en ee ea 66 
to authorize continuance of illegal non-conforming use .................... 32 
to‘authorize extension of illegallstructtire= 99 eee 201 


(o;authorize IMjection Of NewW.US6 tr 23 
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COMMITTEE OF ADJUSTMENT (Continued) 
no jurisdiction: 


to authorize replacement of building .................::: ces 43 
to grant severance, lands not in area of subdivision control .............. 84 
to hear appeals against county by-law .............c:.ee es 43 
to make finding of valid non-conforming US@ ................ Papae pes: 
to permit something to be done that by-law says shall not be done... 66 
to prohibit the erection of buildings .................:0 36 
to require dedication of lands not described in the application ........ 39 
Vey GZ eVeves LY aa Sk ioteel “cine Je ota eh RI ee ei ae ta mul es rec ee ee nee 36 
where plan not approved by Minister 2.0.0.0... 30 
where plan under consideration by Minister ........0.00 es ORO 
WHELEIVATIANCe ASMOL ININOL ene tener ces lr erences ae 161 
no power: 
TOM TITICNCTOW DeCCCISION wean en oe ne eaten iene ante east rene 15 
to authorize commercial use in residential zone ................. Wi jape 
to authorize extension into adjacent lands .................ce 220 
POLE 21S | tt mene RR tet eg rear en Gree oe a gee 20 
to prohibit erection Of Buildings terse 35 
to require payment of sum of money .......0 1.2 es 266 
FOMESOLVe GUESLIONS Of tle...) att eeu yo te eee a 160 
plan not approved by Minister, no jurisdiction re lands [Dye ee ees 30 
plan under consideration by Minister, no jurisdiction re lands in ...... 25050) 
power to legislate, not vested im ......0.0.0.5 010i ieee eee erent: 20 
powers of, under section 28 of The Planning Act 0.0.0.0... BGrsr: 
reasons Of, no attempt made to refute 2. cee es i, 
refusal to: change earlier CECISiOM, Te hy 5 sig eec severe ct hens 150 
regulate and extend, power to, within overall planning concept ........... papas | 
replacement of building, no power to authorize... 43 
rules of procedure, not function of Board to instruct Te... 248 
secretary of, no examination of for discovery ............... es 1) 
Semit-judicial body, Leferred 10.AS fs eae ee ey argc if 
SUIDStandardsOols |ULISCICUON Ol. eLC escapist. ee OP ee ee 66 
sum of money, no power to require payment Of ...........-... 266 
title, no power to resolve question Of 00.20... ete ese et 160 
unapproved by-law, refusal based upon |... tes 58 
Valid nOn-COnformine se, NO smindine Ol, OY, wei. nce re 2253 


CONCRETE MIXING PLANT 
addition of to building supplies and lumber operation |... 229 
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CONDITIONS 

see also under CAPITAL IMPROVEMENT LEVY 

FIVE PER;CENT EEV Y: 

HIGHWAYS 

MONETARY CHARGE 

SEVERANCE FEE 
agreement with corporation, imposed by, valid method ... 15, 51, 264, 266 
agreement with corporation, accepted as undertaking ........00........000...0.. 15 
agreement; wits Conporalionsere services... 1a amie aay ieee eee 264 
agreement Wilh COEpOkallOn he Se Wes parent mnie eee ere cee ere 266 
apartment complex, commercial areas not be increased ........................ 42 
barrier, to beverected to control truck tratiicm.. 3 e ae ee 205 
buildings erection of spromibited ibviay aaa ne 35 
building location, compliance with by-lawite se 5 ee 82 
buildingspermitinot, tolbevapplied Moreen... ese eee ae 35: 
building regulations, all construction to comply with ...............0.....0..... 265 
by-law, compliance with, re building location .........000.00ooocccccccceeeeeee. 82 
Capital improvement levy, ames te tren eee 250,3260726 1,262,263 
Casnipaymentymandatonyunwictirotelan sees ses te eee eee 249 
catch basins; and connections. sevice charce tor.) a ae eee 262 
cellansremovalloLpalrtiotmintcasOnablegiw sien ier eee 274 
circumvent, attempt to, conditions imposed by Minister ........................ 29 
clamtication appealstogipulpose(OL uw see en £308256 
commercial areas, in apartment complex, not to be increased .............. 42 
conveyance OL other parcel toavoidisolationtts. ieee eee 6 
chain link fence, compensation for landscape variance ........................ 205 
convey ancinespolicy, ra posedsby, cna llamar eee eee ee 48 
council, to be imposed by, by-law amendment required ........................ 74 
CUED MSCTVICE CNALGCEL OL 1.) oeph eee seek ee Sate 262, 264 
dedication of land, see also HIGHWAYS 
dedication of lands, injremainden @ijparce| sa ane eee 2 
dedication of land, not described in application |... 38 
drainage; tor becontrollediesesssnes: ate ee ne eens ee 160 
drainage, surface and roof to be connected to storm sewer ................... psi 
fence, toobsaucGichtacarmwash y= eeut sent eet 180 
filling, with material suitable for septic tank installation ...................... 29 
fire regulations, all construction to comply with 0.0.0.0... 265 
five per.cent:cashiin lie of lands, 4. ae P30 7 T3112 4892 4905252 


257, 260, 264 
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CONDITIONS (Continued) 


ECT Tees os CANT UNVECETELT LYS 8) RE Ka 28 weed «tee ac § Sty, Si SU ante tha ne re ere ee are 154 
front yard parking, landscaping required where permitted 0.0... 188 
MEUEEOSCEVICCECIIAT OC a ne meme isis Sree cea Vee SRW cede We nat 21 Ca 263 
PranilarabasesOadssehvice Challe LOLs cits, horse. ve ed ca laren ved oeene tet 262 
DELCO ISe EV ICCHC AL CG? LOMis cent MaMa: ts Och One e ar itt ae ee nr Aa 262 
hedgerow hardy, compensation for landscape variance ........................ 205 
Higiways-edcdicallOneOlM ane (OTe e tte esc heen erect 38, 110, 127, 224 
240, 290)2555210 

ENT DOSSIDIC A OMTAEILPCCICLCK reat eis cope RU RAEN St OMe ite en' oe Serra bass ne ZA 
invalids that: doesmothnave to Dem Ute i ak oe sc oes e see c iss anasts teens 246 
myalien IMmpasednbys CONVEY ANCCs DOUCY se Ae or haere 48 
isolation; conveyance of other parcel to avoid ..............::0..-.5::cseteeeee 6 
joint application, severance and variance, influenced by ..............0...0.... 84 
Enicsdeuicallonm Ol mire mi Inden- Of PaAlCel sy... can esd cnet. cisy.e tment. 270 
lands, dedication of, not described in application ............00........ 38 
landscaping, required where front yard parking permitted .................... 188 
fev aledestripuions acceptable [Ol TeRIS Le AMOI wee. ce rea) ee aah 131 
Hour ecuce tO;DEC VEL Passin® OL, Te CAL WAS aimee. .cid ee en epee 4: 180 
maintenance, continued, agreement re, registered on title ........00.00000.... 28 
Mane atOLVicasn DAVIE TteliCl OLNANG pas ce eh ee eek caine 249 
Minister 1MApOsea DY, ;attenipt tO: CITC UINLV CE lees as tween eres 29 
minor variance, allowed, until sidewalks constructed ....00....0......cee.. 144 
monetary charge, imposition of ........................ 35,036, 191,130; 131, 134 
248, 250, 251, 252, 264, 266 

PIOF Cage «CONSENT 101M DOSEG POU: ot ae es eo ad th es EMMI 
municipal by-laws, subject to restrictions contained in ..................00.... 8 
PATINe ID AAW ately sSUpDlVesystei, COMMECION: 60 06 cae ee terse en 265 
non-conforming use, permission for extension of, subject to ................ 224 
BIE LOOETeSeClyC ALICed 1O-MUMICIDAULY LC ne ce hale ee eh eae tek 28 
option, to purchase lands for road widening ..............................00 130, 131 
DCL NEM VRSELV ICC TC HAL CC ST OL eet ae ae iol eae eI cede 264 
OVEISIZETSe WEES IMOUCL ALC Cal Oi Ce cosa as ee ra mes dee ear ar vas 250 
Diatiano NUrinen seVvelanCes WiILNOUt sion, ter shes never re eres oe cece, 47 
Dilan Olesurvevstopoc DLP ale va. geese ce 130, 131, 160, 260 
DAK DIIEIOSCS S CHALLCS LO bg ate a ae torte crete beds se ee 130, 131, 248 
Parking limited to specitic-area Of LLONL VAL oes Sece ean cia 189 
Dancing LOL atiaintenance- with) CLUSNeU: SLONC a. arcane een nes 189 


“ave UNS eater ochy GY Ars 1 Tey eye) RA amore sly ste saute artay 6m) ene cement el tat Renn 186 
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CONDITIONS (Continued) 


Ppavementsserviccechar cert O lame ee eae rg tee eer net ee eer 262 
pavement, property encroached upon by, deed to city 0.00.0... 224 
PIPEC Water ePLOVISION Ouest nee 1 aie ne er ee 29 
policy, conveyancing, condition imposed by invalid... 48 
PEEVIOUS:CONnVey alice wim posed (Ol aes en ee DS 
publicspurposes.echarecsstone eae ee DASe2 IOs 224 
quiet possession and passive recreation, property to be used for ........ 3B) 
recreation, passive, quiet possession, property to be used for... 35 
registration of Board order on title, re time limitation. ......................... 145 
registration, preparation of legal description acceptable for... SS 
remainder Of parcel, imposed upon, imvalid 0.5 0 ae ee 270 
remainder ol parcel, imposed upon, Uphe|d sae aer eee een eee 211 
repair work, no major to be: made on cars... 2... 221 
repossessed cars only to be sold, limitation on number...................... Depes 
Teseive, One 100t, Geedito municipality. cme ts. ee een oe 28 
residential purposes, parcel to be used only for 0 ecceecceceeee. 14 
restricted, to application under consideration 000... ceeccceceeceeecceen. 47 
rights of way, mutual, maintenance agreement re, to be registered on 

id ee nT ec oNE AA ny MeN ded Re me Ba oe 28 
rights of way, agreement, re access, to be registered on title ............... 28 
road Teconstruictionyeser vice charocs1OL a a) a ee 264 
road widening, dedication of lands ........................................ 246, 250, 256 
Todd, WIdcning -Opuonio PULCHhAScs na eee ene 130, 131 
root drainage, to be connected to storm sewer. oe 2A 
Sallitabyase weirs CONNECLON: (On e.te am eee ene ene 265 
Sanitalyiscwers,senvice Chalve Or ase re ee 264 
sale of property, minor variance to cease to apply upon ........................ PA) 
school access; provision ol walkway = | 40) ee 258 
septic tank, filling of lands with material suitable for .......................... 48) 
septic tank and tile bed, installation of ........................2... 4, 265 
SECVICe Charge, Seneral ) geese race tee (eee enn 263 
services, agreement with municipality, re.......00... 264 
Sevetances, no Lurther fon Ola. yealse eee eee ee 89 
sewage system levy, agreement substituted for monetary charge ............ 266 
SEWEIs, .OVEtSize.. monctabyechargerlc a ners 250 
sidewalk; service chance. tor aac en 262, 264 
sidewalks, variance allowed until construction of ........................ 144 


side yards, minimum 
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CONDITIONS (Continued ) 


signs, identifying markers, restriction OM ................. cee 221 
street widening, monetary Charge Te ............0.0- certs 250 
Storm sewer funds, impost for ..........02 ieee eee screenees 263 
STOLIMSEWEDSCrVICcCE ChargesfOD qe. te mean rete cees Caran: 262, 264 
storm sewer, surface and roof drainage, to be connected to .................. 21 
sum of money, no authority to require payment Of «0.0.0.0... 266 
surface and roof drainage, to be connected to storm sewer .................... Zt 
SULVCyA plailol coibe Dplepatcds saan. y ey eee 130, 131, 160, 225, 260 
time limitation on variance, until construction of sidewalks .............. 144 
truck traffic, barrier to prevent entry to parking lot... 189 
Grice Ketratticnc han Ger iMeTOULC jcc ersengeten ne fey fork era eee cgeae ener a 232 
frunk waterinain, seLvice, Charge LOLs i & sucky oh; pecans eee eee 264 
walkway, provision of, for school aCCeSS ..............: cet 258 
Waternlainn SELVICe CHALGC LOT 2g. c cc reuen. teteco-cesinsanaenescpusens aitremanannaee 262 
ayatermain. trunk service Chalpe LOD coy. v ic csre ey pub ee eam 264 
mae a DTO VISION, Clee ech n eee Oise setiatig tea ha pe rae ad gas 4 
CONDOMINIUM ACT 
feasibility, re maintenance of Common areas ............. 2a 
CONSENT 
between parties, re CONITION 2.0.2... etter eee 14 
YESSOLE edge clean cee cab oe ng re ee orn ge are ete 28, 134 
CONSIDERATION 
conveyance without, whether qualified as a sale 0.0... 134 
CONVEYANCING POLICY 
see under POLICY RESOLUTIONS OF COMMITTEE 
COPY OF DECISION 
failuire to request, late appeal (nce te eters nee enn 13 
CORNER LOT 
GarpOLtr erected mupOnMue n= yer ts eae om leer rccatcrrante. CAS Be 144 
side yard requirements re, mOTre SEVETE 0... ee ee eee 141 
COSTS 


between party.and patty fon. cots eee en tee ney tee 42 
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COSTS (Continued) 
failure to attend hearing, awarded against appellant ................0............. 99 
non-profit organization; not directed to; payin. ee ee 201 
request for order ds (oy notiawarded 99) ears ea eee eee een ee 204 
Supreme: COULU Scale; based pons, 2 eet eee eee 42 
COTTAGE 


see under SUMMER COTTAGE 


COUNTY 
CouncI wappealS Dy 22Aey aunt eat een ee ee 110, 254, 270 
road, dedication‘of landsifor wideniney.,...0.0 ee 254, 270 
variance from by-law of, beyond Committee’s powers |....................... 43 
COUNCIL 
apartment, addition of, action by, more appropriate ....0.....0...00....0...008.. WET) 
appeal by, Committee decision upheldy... 26. eee ee ee 107 
appeals by 7COUNtY je) en on eee ee ee 110, 154, 270 
aADDealsaby <lOCal (2 am ce: eee ee Oe ee 12523782, 93 e106n150 
146, 190, 261, 270 
board of control, appeal by, failure of to ratify in time ...........0....0........ 10 
building permits, matter within council’s specific jurisdiction ............. 36 
Cross.appeals: bys itr sa ohare oes yet nent eee erase 30 eer eee tare 47, 252 
development committee, appeal by, failure of to ratify in time ............ 11 
expensesiincurred atten approval by; hardship)... eee eee 101 
infent<considered, nOpZ7oOnin oi by-laws eee nen ee ee 68 
function of usurped, planning policy determined by Committee .......... 178 
policy.of, re: standard of servicing .4 40) ee ee 265 
power toilegislate cvestedni jaan sees eee eee 20 
retail store conversion, matter to be decided by ............0...ccccceccccecseeeeees 241 
sign legislation, request to amend, received from Committee by ... 203, 204 
signs, identifying markers, approval of required re .....................000000.... 22.1 
CROSS APPEAL 
by city, re condition, cashiin lieu of lands...3..2).. eee eee 252 
by city, where regard not had to.sectioni2$=(4). 9) een ee 47 
CUMULATIVE EFFECT 


of minor. Variances, to be considered ..)......8......eh ee ee ee 147 
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CURBS 

BEIMICE Chalve LOY CONCILION IC: set tenn re eee rrrse teen date ee 262, 264 
DAIRY 

Pdditiontorex tension Of MON-COMFOMMING: USC. nen tars ee eee pate) 
DEDICATION 

see also under FIVE PER CENT LEVY 

HIGHWAYS 
fi veRpelaCenLECedicg (OU me irae Mame Niet ete eaas ita 130, 131, 248, 249 
2502252,.200 5-204 
highways toneland not deseribedunapplicaliOna a: see. can. une rare 38 
HIGH WaAVStlOlse aes whose im cede Roa facie en taba 38, 110, 127, 224 
2405 2O082 55210 

mMmOoLtea se CconsentmrenOcelands TEQuUILCG, nticie. gee cade ty 1 GRO ares reir 37 

Silands imanother parcel, condition ite, INVAlIGane oa soph eee ee sve 270 

elas snOl described szappilCAtlON ge. weet nega. cree eh ce races cages 38 

Old nasil anoiier parcel condition Te UPHeld eee ener DHA 

Oilancdssuheresplan olsubdivisiom resisteredigmac ie 1cs....2 cee or £11 

one foot reserve, deed to municipality, condition, re ..........0.....e 28 

Pwiety-One Vealclcase Ol lanas, CONSCME LCe. tage. 2 cates ean ade ser 27 
DEMOLITION 

of existing structure, infringement on by-law requirements .................. 140 

HE Dlacc Ment ols DUM Cl Sera pe cane eee eet ee aie neat ee aa 43 

SERVICES! AUIOL- OL Pa nCereDULIC IN ge ey ee ne ue tere eee oae ens ts 240 
DENSITY 

INCTCOSCHID CODICCtIONtOLVallall Cell Cuan its wettest Sn caer stan tt teat 147 
DESCRIPTION 

see also under SURVEY 

AceeprDIe HOnmesisthation, CONGILION Ate aye. nut caer deli een taser nace 131 
DEVELOPMENT COMMITTEE 

MOMPOWeTOmCHEOn Deal HOMMOWD ca ee eile ate aan ue cease aa Oh 11 


DECISION OF COMMITTEE 


PailliTeHOrreauicsuCcoOpysOls Late ap DC al i ieee areonautica, 1 
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DEVALUATION 

see under VALUE 
DISCOVERY 

no examination of Committee secretary for ..00..0000occccccccccccccccceecececseees 4] 
DISCRETIONARY POWER 

eXElCiScd Ine speclalecirCumis!aliccs aetna ee 256 

information concerning proposed use, vital to exercise of ................... 95 
DOCUMENTS 

production of, reexamination tor discovery4. ee ene eee L 

production: of specitic, no; general-orders, sey eee 7 
DO-NUT STORE 

replacement ot retail store-withv-9 a eee a ee 240 


DUPLEX 


confirmation of, as valid non-conforming use beyond Board’s power... 22 


DRAINAGE 
aggravation of present problem, by erection of dwelling ........................ 1a 
controlled =e conditioner 160 
surface and roof, to be connected to storm sewer, condition re .............. 21 
DRY CLEANERS 
changenntuse to, from: erocery stores. a) ae ee ee 70 
DUST 
from tormer-business of applicant asa ser ere eee 228 
gravelipit,sfromins Boe ee tee ee nes ee Oe ee 8, 63 
ODIECHONS HOWE Aye ae ee cee re ee ee 8, 63, 201, 228 
LENMISCOUTLS LTO weer se ee eee een 201 
EASEMENT 
see under RIGHT OF WAY 
ECONOMIC UNIT 
agricultural lands, reduction of parcel to less than .................see.. 94 
vegetable garden business, lands required for 2.000.000.0000. oococcccocceeceeeeees 95 
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ENLARGEMENT OR EXTENSION 
see under EXTENSION OF NON-CONFORMING USE 


EQUITY 
he who seeks equity should do equity, parking re ...00..0000...000cccccceeeeeeeeee. 189 
of giving up lands without compensation considered ............................ 254 
ERROR 
BE pUcAtONstoi@ommittee msn yosmen shes wee re eee es wih ee olka! 4 
architect's,;sidé/yard.-variance resulting fromsx. 1s eek ke 160 
Bescriptioniolgparcelito: besseveredsinay: aes eee ore et Ps) 
nenestwallowance fOr fess, Seen stu, 36 see tee ERED CT SY fe SP Se, 150 
in application to Committee, decision influenced by ...................00.0000. A 
Mc seisOl two; pLopertics, resulting trom eee tee ee Deremdl 255 
NOES LSONIMISICACSO Verte weet ate, SN EY ee tel a ie vec Sere os 26 
ESTATE 
Fands-dcemed:to be, two-acre requirement...) 45.4ucre Ai. npoustawncte. 89 


EXAMINATION FOR DISCOVERY 


no examination of secretary of Committee for ..0....00000..000cccccccceccceeeeeees 7 
EXCAVATION 
below. eround water level, child safety hazard ©....0....40e css ao.ccste 63 


EXTENSION OF NON-CONFORMING USE 


AuthoOnity.ol,GComimitteezand Board Tei. en seer eats eases 210 
beyond existing zone, no authority, legislation repealed ................ 220, 240 
POMC’ SAL O LGV al Cx ee tle. ha ren am eee Ceres 210 
condition, Committee has authority to give permission subject to ........ 225 
continuance Ofuse: determination Olee. s.nii got ee dee 210 
dainy,additionsto, drontiyard waniance a4... 2.5... 1 Aes 226 
demolition and rebuilding, Committee without authority to authorize... 43 
demolition and rebuilding, retail store 0000000 oooooooocceeececceececceceee. 240 
demolition and rebuilding, service station ..00.....00...0.0cccccccececcceveecceceeeee. 240 
exiStin oebull Gin eSesenvice Staion m9 se hae ee Gnd ey a 163 
frontage, variance re, rebuilding of service station ................................ 240 
front Nard; variance sean eee ta ee ee ee ef a Siriaas 226, 240 


injection of new use permitted under by-law, no permission required... 23 
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EXTENSION OF NON-CONFORMING USE (Continued) 


Industrial Use; Te 2a kee ke eee cee rere et eR DAVIS L221 22 on 20 
lOtATEASSELVICE SLALION INSU ICICI syeee te ee ee 240 
NUESIN S HOMmew CONLIN COO le tS sere ie aint ree nee ee ree eee 210 
Ontario; Municipal Board) anthority rene eer eet on eee eae 210 
Original structure, parUofamusticontinueitoexistameas: © ee new, eee 203 
overall planning concept, regulation and extension in keeping with ...... 1964 
Parking anadequateserc tary ee cers ute tee mie nee eae emerene sues 201226 
regulation and extension, in keeping with overall planning concept ........ 224 
retailstore, demolitionzind Tepullding ame or et 12 240 
service station, buildings used for purposesiof s.r 163 
Service station, demolition-and rebuilding, 3... eee 240 
SION, NEW,.1S NOt. Nae de ee te | ete tReet emer 202, 203 
zone; beyond: existing, no authority ene ee ee 220 
EXTENSION OF ZONE 
beyond limits of lands owned and used upon passing of by-law ............ 240 
no authoritytor,eeislation repealed ese: oye tee er een oer 220 
residential, into =adjacemt Varcs vy. ype oe eee 220 
FABRICATING BUSINESS 
relocation of paint facilities, lawful non-conforming use...................... 227 
FACTS 
decision to: bermade Upon © yes aye ee es ee 46, 48 
FAILURE 
to-comply-with Board's directionss, 1 aot eee 9 
Lopivemotice to: aliparticse: ae ate ere eee ree 7 
LOVRIVETStALULOLY DOLICE 2 ect. her ee eee ee ee ee 9 
FARMHOUSE 
age or disability, sale‘ofonly permitted forme) eee 90 
severance, of lands upon which erected from farm .................. 4, 88, 89, 90 
FARM USE 


see also under AGRICULTURAL LANDS 


hobby farm, lands used as 
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FENCE 
SLLUCtUTe pClassified: as uNGerAby-lawaeui sli in ce hacia ee, 202 
to prevent passing of light, driver operated car wash re ....................08.. 180 
FINANCIAL 
see also under FIVE PER CENT LEVY 
MONETARY CHARGE 
SEVERANCE FEE 
building permit, extensive commitments made on basis of |... 42 
compliance with by-law, higher expenditures resulting from ................ 158 
devaluation, resulting from loss of legal non-conforming status ............ 215 
expenditures, higher, compliance with by-law would necessitate .......... 158 
extensive commitments, made on basis of building permit .................... 42 
NOMmimMalesume sac Oldandsitorcity Lor condition. - see ee 224 
Salevolslands fonmominalisuni, conditions 166. 250. 6 224 
status, loss of legal non-conforming, devaluation resulting from .......... 21D 
FIRE HAZARD 
auto body repair, less hazardous than auto repairs ..0....0000....0cccccceeeeee 27. 
PELIELPECESLO MARC TISKeL TOI me eee teimnren tetra. il VLC gene 23) 
Hove wpositioning of, ditfioultetenraings aa eee: eet Oe eho les 168 
SIdevialdwaltance objection based 11pOnmen eee ele aes ee 160 
FIVE PER CENT LEVY 
see also under MARKET VALUE 
cash in lieu of land, condition to conveyance ................ 248, 252, 257, 260 
future development, to be applied at time of occurrence ................ oa 249 
Bene ta LsclyiCerchaloe, sUDStitULCG LOL s.4, oe eee ti 264 
land, of, applied only against parcel severed (..5.00........0. cect ees. Zoe 
mortgage, condition to consent, cash in lieu of land ...................... 130, 131 
mortgage, condition to consent, charged only against land severed ........ 292 
path purposes; for, in lieu:offland. condition lee... = 130, 131, 248 
past development, retroactive legislation, improper condition .............. 249 
Public purposes Imposed MON saute Nee ee oe, 248, 250, 252, 264 
retroactive legislation, imposition of levy on existing development ........ 249 
FLOODING 
basementsiol, objectiontowarlance.c4.\...00 Be ee ee 147 


Palace, raiseds to avoid, minon variance oe: sy, ort ee Bian) de? 145 
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FLOODLIGHTING 
fennis.courts Of, extension to structurevobjections(0 =5.5e) ee ee 200 
FLOOR AREA 
apartmentsobsiicrease@ Ne OLOSSemeyeeen nea ge eee ree 40, 41, 42, 176 
apartmentofidecrease InsminimuUliesss epee ee 178 
balcony. .enclosing of @increasesiNie 9) a ee ee 176 
dwelling ofsincrease Ince cen ee ne ee eee 147, 170 
garage, demolition of, replacement with two storey structure, increase 
TD paxeuns chaste Qoeght ede alam PR aetna Ul ae? piglets one een racennee 170 
gross, increase in, re apattmenticomplexm,.. 4) ee 40, 41, 42, 176 
SLOSS, Increase: in;-re,dwellingand: garages tere. ee 147 
increase in, right of owner to adapt to changing conditions .................... 170 
Minimum,-apartment.. variancesfronis. teat ey eee ee ee 178 
FOUNDATION 
basement, addition of to summer cottage, not minor variance .............. 197 
summer cottageaddition; lotrarea-variance =) 198 
FRONTAGE 
compliance with by-law, condition to severance o...............cceee 82 
disability,;removed by. by-law 2.25 ee ee ee 151 
erection of additional dwelling and garage, variance re ........................ 146 
extension to non-conlorming;use,;varianice re es en ee 240 
isolated lot, variance; re, council may reeularize 2 66 
measurement™ method of. seen ee ae ey ee i> 
minorvariance ,relieterequestedsrey. sy eee 50, 146, 151, 155 
178, 197, 198, 240 
reduction in, from 0) to.20beaeee ee ee ee ee ee 50 
residential use, insufficientitor,.zonedirurale-w ee ee 106 
road allowance, no direct access to summer cottage lot ........................ 198 
service station, lands used forevariance trom een oe 240 
severance, variance from by-law, re. 423.0008.0.0.00. 14, 29, 82, 83, 106 
summer cottage, no direct access from road allowance ........................ 198 
summer cottage, lack of on+publicsroad: mae ee 197 
SumMMereCcOllage wSUDCI VISION wlacke.O tee eee eee 29 
traffic hazard, resulting from variance, not substantiated .................... 155 
width:of lotvariance;.re." 4 eee ae ee eee 14 


zoned rural, insufficient for residential 


INDEX 297 


FRONT YARD 
BPAlieiOUllG Mie pVALlaTCe oC eats ere eee enon 41 
Canon mececuiOngOlmVallanCe (Ce me memit cn ue, Pe nese ha rte 143 
county highway, no authority to vary set-back from .....................-5. 43 
dairy, variance re, extention of non-conforming use ....................05-6 226 
SxtensiOnvOlsnon-CONPOLIM ING USCiTC rr hey mathe Sree 226, 240 
highway,county, no authority to vary set-back from ...........0......0%.. 43 
iMOUSt iy mlicd Vy eset DaCheU0 een enter eet emer tos coha tcc eeer as 106 
jURUS KUNG NSis Ub Ked GY. VLE FeV) ¢ 2700) eS Foy! or Nel ran Bae ck mee J nd eee ig ee 106 
merging of properties as result of error, variance, Te... eee 256 
TIMNOUEVALIQNCC al Caen te ete ee rent or em Merce 16, 41, 43 
143, 154, 155 
178, 186, 188 
newedwellingsmotmap propriate [Olen yc. lee eatin eon toca ener ee 16 
parking on, contribution to amenities of neighbourhood requircd. = 188 
parking on, in modern residential development, not reasonable ............ 186 
LEGUCtON OMe UstOLlO sNObImMInOl Vallance. . 4 cote ck ee eee 154 
FEC CHONHI NOLONCridVelSe) Veal OCLC eee gy ire een ae ee teaeerr ol ey) 
service station in residential zone, rebuilding, variance re .................... 240 
BEVEL ATCO s CO mire reer nner eel Cae at ara, eal ee gny nS ee 82, 106 
tito eXmeLeCUlON Ol, VallallCe (Cae ee eet are pe 178 
violation of set-back requirements, no one adversely affected ............... 156 
FUND 
impOstelOlmcityestouia sewer, CisallOWCC lenny ae neces teen. 263 
FURNITURE STORAGE 
BVidenCesaSiLOH Ie azar een eee aes Ca nP alee Rene thn ner cn ta 235 
FUTURE APPLICATIONS 
see also under POLICY RESOLUTIONS OF COMMITTEE 
conditions, restricted to application under consideration .................... . 47 
dedication, for park purposes, at time development occurs ................... 249 
mo further severances, tor 10-1 5-years, condition 7... _ 89 
no further severance, without comprehensive plan, condition ........... . 47 
predetermination of, denial of natural justice 0000. 47 


suggestion, failure to comply with, to be considered on future appli- 
CALIOL Ste RN ME Ae ito gree See i: wel RRB OSE Ap A 232 


298 INDEX 


GARAGE 
CONStrUCTION Of Variance Tea... eee ee i een 145 
COMED Ot, JOCatedONn V arlaniCerl Gaye ee ee cn 141 
demolitiontandirepulding schance inesite;Ol ay seer ee 146 
demolition and rebuilding permit 1900 LEU: pee ieee eee 145 
green beltezone, le fal mon-cOnforminD WS 11) yee 159 
height lmirtation, Vania Gate eee eee 146 
lawful non-conforming Use, partial TemOvalms 9 ee en 141 
location; problemrof. designs notrot Necessity ee ee 142 
motor vehicles [or expansion oF scnvice Stallone) te eee ee PAT; 
Ohe-storey,, Gay ehting. permitted wy 29 eee eee 171 
Pabking<area, combined WithiNstiticient a 4a re re ee 177 
public; chan sein Use fOmOlOrvenicle teal. yr ae heen ene ee 214 
Public; Change iN MSE COWwal CHOUSIN 07s mee tne ee ers eee 214 
replacementiwith (WO-StOLey StLUCtULe maa eet ee ee en 170 
sidervard requirements, variance Fe tases 2 1a arene eee ene seen ee 22 
ten foot separation from main building, by-law requirement ................ 145 
ruCcKiNg Dusinessused IN. CONMECtIONs Wit hie.) ans eee eee 228 
USE Of, TOMStOFIN DG TACIN GD CAT Pants icone ree eee ene ree ere 20 
GAS BAR 
see also under SERVICE STATION 
Severance; landsito:be Sedition 2 ee ee ee 47 
GIFT 
Of lands "farmer todaughtereseverance 1 car ees ee eee 96 
GOOD PLANNING 
orderly growth and development, purpose of the Act 0... Sh ea lale. 
premature: development. DULGER Of acy ere 46 
premature development, where severance would result in... 46, 62, 112, 119 
principals, to be followed, not conveying policy .............0.....ceeeeceeeees 48 
reliefiréequestedmot based i pO acta. aie et 161, 162 
special circumstances, eLlol, ner cer OO tS en ees eee 256 
severance; migntestablish precedent contiaLy,tOn. . 6 ee 89 
Severances, not incaccordance witha a eee eee ee 16 
welfare ofstuture inhabitants toabe COnSside red m..c, 7a ee 124 


Where:-convey ance would not result 11mg 9 nee eee 5 
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GRAVEL PIT 

Mancelsto bescOnVeyed fonbenIsed cas Malian wenrc tre ices Alone sant ene eLO3 
GROCERY STORE 

Ghanem use: to-Coin laundry andainy-cleaners . tee ce ae 70 

removal of part of cellar of, unreasonable condition ......................00. 274 
GUIDELINES 


see under POLICY RESOLUTIONS OF COMMITTEE 


HAIRDRESSING ESTABLISHMENT 


inshomer Variance torOl i street (packing «ie. weer ga ea se ey ee ms 186 
HAMLETS 
developmenteresthic leet aata yee ns An ae eee uraniath Oeet e hata 48 
future streets in, right of way for, required by official plan .................. Pot 
ROMe tail MOUSIN CMCONTINECItOmalCAS, Olja use fea en eee ee 90, 98 
HARDSHIP 

ace Of disability, sale of farm only permitted fotjstm sp. ed 90 
apartment suite, created by applicant, not involved ..........0..........004. bi 7 
building permit already issued, serious financial difficulties possible 

OSULIGAO LA TC LAS lle ilar te tc er ta te acento enter Cectcsitinnh crit ine aa 42 
compassion, no justification for authorizing contravention of by-law... 221 
construction, commenced prior to application, resulting in .................... 98 
Crealedspy @ onimilltce Sarelusal, SCVCl AICOM C20. te tren tenner: 97 
council’s approval received, expenses incurred after, resulting in ........ 101 
disability or age, sale of farmhouse only permitted for 0.0.00... 90 
expenses, incurred after council’s approval, resulting in 0... 101 
PATINNOLISe NSAle;OL, ave OL CISADILICY, OLIV ert nn is Metis ee retire romney <r 90 
financial difficulties, serious, building permit already issued ................ 42 
high price, for additional lands required for parking, condition 

REY CULE VTYEC 6 (i bier so ex erect Meares A Atee i cad ice tha aR ara ee ar 187 
local improvement charges on frontage, severance Te .......... ee 120 
THUINOTVATIANCO; TC here eae eee a2 9S lye lor, 2a) 
NUL Ple ;CONITONS eTESUIEIND “IN tna a eet art caste er en ene emcees 265 
mo nardship or urgency to justify severanCe ae ee 63 


not involved, apartment suite created by application 0... 177 
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HARDSHIP (Continued) 


parking, purchase of additional lands for, price too high ................00.....: 187 
SEVELANCESTClO nah tae ne ee SRE eect Meet ays ante ent ee 63, 90, 97 
98; 1015 120,265 

taxes, burdensome tresulunesinesevenances te. en ae ne ee ee 98 
HEARING 

see also under ADJOINMENT OF HEARING 

beforesBoard *notiadversarys proceedinvsiean teat as a ue ee ee 14 

LEFNOVE AA Sh et ee A ee HOMO II sc cena he yy ee 20 

none before Committee, Board without jurisdiction ............00000..0........ 20 
HEAVY INDUSTRIAL USE 


see under INDUSTRIAL USE 


HEIGHT LIMITATIONS 
dparinent DUNNO: Vallance: le eee ett ee ee ern 41 
GATASeR Vartan Ces Tea. tyre aie nc en oie ee decs een ee ee ee 146 
wall, existing Structtires exceeded by ee eee 201 


HIGHWAY IMPROVEMENT ACT 


TELET TOC: tO) os Deeper ee beer, Ares (da te ee eee td in ok 43 
HIGHWAYS 
county, set-back-requirements, no variance from... 4440 see 43 
CULDSSErvice. .Charce sl Ol menue eeneem een ean) ae eae ee 262, 264 
dedication of lands for, if applicant feels desirable, no condition at all 246 
dedication) of lands for,;consent.tommorteacems ee 38 
dedication of lands for, consent to severance .......................... 110, 246, 250 
dedication of lands for, made on previous conveyance .......................... IES) 
dedication of lands for, consent to twenty-one year lease ..................... 127 
dedication of lands for, not described in application ............................. 38 
dedication of lands for, taken from parcel not being conveyed ............ 270 
deed to city, of lands encroached upon by pavement ..........................-. 224 
entrance permit, obtained from Dept. of Highways ...................... LOL 155 
equity of giving up land without compensation considered.................. 254 
granulamroad base wsenvicc charcesfonsesee ny ae) ee ee 262 
gutter, Service charpe totems) coe eee ie ee 262 


highway Sprawl, aixture:of «sess a ee ee 122 
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HIGHWAYS (Continued) 
Mahia een Ureestl ee lS: CONSIUCLEC wae ete ieee Ves ee ea, 110 
VandsmscOdbated (oval Oad msepalalesDalCClS 9. ee a fe Gees es, 99 
mortgage, consent to, dedication of lands for, condition ........................ 38 
WPUOUe md OrallowspUlClaserOl ands: OL mera: cg cee me en otek, 130, 131 
Paveticnt. property encroucheampomrby, dced tO CItY. 2 nate. 4 ee 224 
AAV INCHES SELVICE LC ALCO SOT be. ete. Pak ee ee ne in ce Shed 
realignment or redesign of, plan of subdivision required ........................ ot 
PoadTeonstrucuon servicer chal Ce Ol aekt ec me are 3 Bee eur eont Aen 264 
set-back requirements, county road, no variance from .......................... 43 
Ride yd KemSCLVICC LC aL OCn Ok me mnie nee Bennet heaton Aan ee ae 264 
RITeCES eI ULT C ACOMSIGCREC alti Opens ners oer yee 110 
subdivision, plan of required, possible realignment or redesign of ........ 3h 


HIGHWAYS, DEPARTMENT OF 


BMC e Peli mODLANe cl OM see ee eee cn eee tong 101, 155 
HOBBY FARM 

PSR VO RS OITSLS RS RVR sb Rie eter MORO Me nen Mth «pts ats 08) ee ee 15 
HOLDING ZONE 

landssim-euntileruture development established - 232 ceiurs ee eee 122 

ZOnedsresidcnti a censcimadcve OpmentUravOUlC means ht teed ec 190 
HOME OCCUPATION 

haivdressing establishmentun residentialeZONG. ans ag. eet eee 186 
HOTEL 

construction of, complete elimination of rear yard ............00.00000... 168 
HYDRO RIGHT OF WAY 

piecing set-back and use Of lands ;seVvetanCe FC yn 07). ee ee 106 

RemACEs(otlOnsisideryardiadjaccnttO, Vallance Tes nei ete eee 163 
INDIVIDUAL 

encroachment on problems of, rather‘than matter of public concern... 28 
INDUSTRIAL USE 


building addition for, resulting in reduction of parking facilities ............ 187 
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INDUSTRIAL USE (Continued) 


building supplies and lumber, non-conforming .............00.......000...:0ccees. 229 
change un mon-conrormine Useare se ae ee ee ee 181, 236 
commercial use in lands zoned for, repair of motor vehicle springs ...... 181 
concrete mixing plant, addition of, on lands zoned for ......................... 236 
dwelling erectionsof.on dandsaZzOned sO tame rte ee eee 220 
eEXfension Of NON-CONLOFMN iS USes ema ele ee ee Daw Deo 
front yard parking for, contribution to amenities of neighbourhood 
TE QUILCE | all 5.2.2 Apert Sade Banshee Meerut) act eke ae, a el 188 
furnitures warehouse, rererred tOsas wre ee trie oot 236 
gasoline outlet; retailepermitted asta. ee ee 23 
heavy, certain nulisances:to: be ex pected iol = ae ee 227i 
Neavy, artected Dyshydrorient Of Wayans eee 106 
hydro right ofswayset lect: Olde eee ee ee 106 
light, atfected by hydro tight ‘of way..e) oo). e ee ee 106 
TVITIOT; VALIaN Ces ten ees ee ny eee 181, 182; 187.188)220 
motor vehicle springs, repair of, commercial use on lands zoned for .... 181 
parking facilities, reduction in, resulting from building addition .......... 187 
parking, front yard, contribution to amenities of neighbourhood 
TO QUITE sa) ete ctee 8a ies ewer ee ermal lets ea ates ere ec 188 
retail/gasoline; outlet, permittediawis 6 ee 25 
SEVETANCE ST Cas cate he ee een a reat Ae 68, 106 
trucking depotsandi yard periniitte cs wie) eee eee ne eee 182 
uitimate.use. of lands:for- severance 1¢.7.0) 68 
INFANT CHILDREN 
notice to official guardian re, not required ....... InGaN iar Fe ee rte oooh sh 5) 
INFILLING 
compliance: with officialiplan, consideredire.6.-= eas a eee 103 
designated settlement areas in, future street considered ........................ 100 
gross violation of subdivision control by-law by ................00cccceeeeeeeeeeees 100 
INFORMATION 
iInsuITICIent- adduced ta. decidesap peal esata eee ne mer 16 
no examination for discovery of secretary of Committee to obtain ........ fl, 
required, for Board to exercise discretionary power ...................00ccc0000.. 95 
INTENDED USE 


conflictin s:eVidlenCe ASO ca eer eee 163 
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INTENDED USE (Continued) 


farming, must be shown to be 
PIVGLISLT ES POL CIM ACC ee cate Ne te Oo UN OTERO oe Ld on a 68 


OMbalance OL PFOPClLLy Ul KNOWN. cee Mates lee PEN A rn. 47 
INTENT 

conversion of summer dwelling, official plan considered in accordance 

CLUTT eee acct ORY Uy yoryy zn TI enamel) ten et eee 0 olin. Seed at aN LOT 

description, error in, considered in accordance with ......000.............cc.. 2S 

oleouncil considered where no zoning by-laws) 68 
INTERPRETATION 

of Committee powers under section 28 of The Planning Act ............ 305-37 
INTEREST IN LANDS 

SplicCation maderysowNermol senr mse). ucts Toa N Soar biter’ ns Oe as 5 
JOINT APPLICATION 

severance and erection of dwelling on substandard lot... 82 

Severance and twOsvahiancesle/ONe DArCelaeg eye regi cb ke ear eet ee 84 

severance resulting in variance, companion application required .......... 83 

BEVELONCe MUnthelavat lace she ULTCC ier eg ist Pee eee release cha oe 84 
JUDICIAL DETERMINATION 

Beyond powers Ol Commiittce and BOalde is wine me cit ek ult ae 22, 34 

Min Ol enancesnas MOUPCEeN Le SUDICCIOlm a. weet 2 tee whe hares 140 
JURISDICTION 

see under COMMITTEE OF ADJUSTMENT 

MINISTER OF MUNICIPAL AFFAIRS 
ONTARIO MUNICIPAL BOARD 

LAKE FRONTAGE 

at lake level, only practical location for boathouse ................................ 158 
LAND 


see also under CONDITIONS 
DEDICATION 
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LAND (Continued) 


FIVE PER CENT LEVY 
HIGHWAYS 
PARK PURPOSES 
PUBLIC PURPOSES 
applicatiomsby Owner or interest insvalidins yeaa ae eee 33 
LANDLOCKED PROPERTY 
parcel having no frontage on public road, minor variance fe ................ eg) 
parcelisevered would be; severanceiles ae ae aan eee ree es 6 
LANDSCAPING 
concrete mixiny plant, evidence as to proposedutes 1 eee 229 
fronGyardparkins permitted requirements 1c aaa. e = nies 188 
industrial zone abutting residential zone, variance re |... eee 204 
reservation for, encroached upon by transport company ...................... 182 
siting of dwelling, to avoid removal of large trees 00000... 164 
tree planting and landscaping, multiple dwellings, re .......0....00.00.000000.. 85 
LANDS USED AT THE DATE OF 
THE PASSING OF THE BY-LAW 
SELVICE, Station, extensioniDeyONd san ee ee ee 240 
LAPSE 
olconsent unless land’sold or mortgaved.ctC. eee 28 
of consent where formal conveyance made without consideration ........ 134 
Of consent, remront yard Varian cement 154 
of continuity of use, building used for warehousing .............0..00............ 214 
Sale'of property, minor Variance torcease upon «eee Peje4\ 
sidewalk, set-back variance, to apply until constructed .......0.0000.00.0...... 144 
LATE APPEAL 
by council, appeal by board of control not ratified in time .................... 10 
by council, appeal by development committee not ratified in time ........ 11 
LAW 
made for:man; not. man for law 2... ee 145 


mattersiofabeyond powers of the Board. eet ee ee 40 


INDEX 305 


LEASE 
condition in, subject to lessee obtaining permit as to conformity .......... 215 
movie theatre use, for twenty-one years, plan of subdivision required .... 127 
plan of subdivision, right to require re questioned |... 127 
preventing compliance with condition, validity not for Board to 
CICTETM Ie tee eee te IN on Tee on OMe REE nde uaeh 39 
Tesidentialtise.s Ortwenlty-ONne Vearss sjeb. yc. eaes, Rite CARE ces ae 126 
Puenty -OncsVeal sal OlainOVictiieCattca ISG tram am eee ee eee 127 
PWerty OCs Cats Ol eLeGlGCI tia latiSG i estenn een cree aa ae he ae ee 126 
Walicitvzol mMOtmtOls board tO GeLCLIMMING occas te eee eee eaasr ee 39 
LEGAL DESCRIPTION 
see under DESCRIPTION OF PROPERTY 
SURVEY 
LEGISLATION 
retroactive, imposition of condition re past development ...................... 249 
LEGISLATE 
Roardeand Committee have NO POWer lOmin ee 20, 177 
Bauncilahasspowermtorawarnr cent i eed Goat eat ee 20, 177 
LEGISLATIVE DECISION 
balconies, inclusion of in calculating floor space Is a .....................06 176 
conversion of lounge into additional apartment, is a ......................cee 233 
lESSerastanid arse CStabliSnment:OL. 1S are sesso ancien ete ete ee le 20 
teat vara, completetelimimn ation Of iS-diear ens eee cette, ees: 168 
triplex, creation of requiring fundamental change in by-law, is a ........ 178 
LEVY 
see under CAPITAL IMPROVEMENT LEVY 
FIVE PER CENT LEVY 
MONETARY CHARGE 
LICENCING 
evidence of former licences granted, service station ...................0008 ly? 
operation, contrary to, service stations and public garages ................... 164 


refused for sale of new and used cars at service station .................0...... 218 
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LIGHT 
car wash from, erection of fence to prevent, condition... 180 
deprived of, where height limitations exceeded 146 
tennis courts, floodlighting trom. ae eens Oe aie ee ee eae 201 
weldin g:operationsniromilen te tse. ie eee eee 227 
LIGHT INDUSTRIAL USE 


see under INDUSTRIAL USE 


LOCAL IMPROVEMENT ACT 


charges under, burden of, severance, re... 0) ee 120 
ehargerunder; considered’. .)ee wae ten ae ee ee 263 
cost of certain:services, not recoverable under......... Maan 266 
LOT AREA 

additional land, impossible to buy, present area insufficient ................. 174 
apaltmenteadditionvavarlance alc maa.) e eee eee 58 
compliance with by-law re, condition to severance oe ecceceeeee, 82 
dwelling, erection. of ,.variance,.1e@ ee ee ee 14, 20 
erection of additional dwelling and garage, present area insufficient 147 
extension to non-conforming use, service station, re ............................ 240 
INSUELICIENE Ne Twas eee Sito ee oe ee 88, 147, 174 
minimum, for agriculttiraliuses tens acresi asaya ee 88 
minimum exceeded, drainage problem, SEVEEATICG, TC i es ee 111 
nuNorvariances re (ee ae ane 20, 58, 147, 174, 196, 198 
reduction in requirements re, before annexation, not approved ......... 74 
SEVELFANCE LTE ine tes et be es oe a ee nn ee 14, 56, 74, 82, 88, 111 
service stations, in residential zone, rebuilding, variance, re .................. 240 
substantially less than that required by by-law ....000000.00occccoccoccoecceseeccceces 56 
summer cottage, conversion to permanent dwelling, insufficient for 

196, 198 

LOT COVERAGE 

below maximum, no one adversely affected ee. 156 
maximum exceeded, allowance for honest error .................................. 150 
maximum exceeded, commercial use in industrial zone... 181 
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LOT DEPTH 
ARPALICE TOT e eee re ee. ere nee OTs oh e ene A 2 eg aes 140 
MARKET GARDEN 
PANGS RUSCOMI OTE. ar Oe ae ren te SEO AO OR A PO tee tae 94 
nursery, compliance with minimum area for agricultural lands .......... 88 
Veseltaple-carcen business, lands USed [Otis =). ne ee 95 
MARKET VALUE 
see under VALUE 
MATERNITY HOSPITAL 
use changed to nursing home, activity of same general purpose ........ 2 
MATHEMATICAL VARIANCE 
see under MINOR VARIANCE 
MERITS 
Application to; besjud ced Onelts*OWNs. yon eee ee ei 181 
lacksO( jurisdiction sappealsheard On itSe sna A eee 201 
METES AND BOUNDS 
uncertainty as to exact lot-lines;survey required 4.47.0 6042.,005 160 
MINISTER OF MUNICIPAL AFFAIRS 
Ditemegoror eC OMIMIttee and DOALG- ALC (ere nee ee 25 
BODCAIST OV ire rate mn ete eae a 2954357,92,.99 101,126 
180, 191, 220, 221 
Committee, has same powers as, re section 28 of The Planning Act.... 36 
Committee, lack of jurisdiction, appeal against re ......................::00: 99 
Concern arising 110m number Of consents. appeal fe... a2 
PON diOuSEInPOscdnoy AlcelnPLelOncILCUNIVENLN emir eet ere geet 29 
driver operated car wash, in residential district, appeal re ................ 180 
Gweling minwiidUstitaleZOne.*apDCal Teme een che ere en rca Naya 
sULISOic One Ollniltice withOUleapPecallee. ..ce me crue ee nc: 30, 99 
plan of subdivision, not approved by, attempt to 
CIrcumMmVentRcOnmiOneiMDOSEC Dy iG aan ene te arte or, 30 


plan of subdivision, under consideration by, 
jurisdiction of Committee and Board 


308 INDEX 


MINISTER OF MUNICIPAL AFFAIRS (Continued) 


replacement of building, non-conforming use, appeal re .................... 43 
repossessed cars, sale of in residential zone, appeal re ........................ 221 
twenty-one years lease, undesirable development, appeal re ................ 126 


MINOR VARIANCE 


see also under AGRICULTURAL LANDS 
COMMERCIAL USE 
FRONTAGE 
FRONT YARD 
FLOOR AREA 
HEIGHT LIMITATION 
INDUSTRIAL USE 


LOT AREA 

LOT COVERAGE 

PARKING 

REAR YARD 

RESIDENTIAL USE 

SIDE YARD 
addition of new use, not permitted by by-law .......1.0..c0lecceecleteseceeess 221 
apartment, additional, declaratory order of approval ............................ La, 
aparimentounits, additional, re.....7 70 ee 40, 58, 190, 232 
application for, to be judged upon its own merits. eee 181 
appropriate development, what to be determined... ............... 141 
approval, declaratory order of, additional apartment unit ................ RG): 
best guide, effect of approval, rather than quantative considerations .... 145 
best use and development, rather than actual dimensions ...................... 140 
building, appropriate development of, to be determined .............. 141, 144 
carport, re, time limitation OM VariaNCe ......0......occceccceccccccececcceceseeccees 144 
commercial purposes, lands used for, Te o.oo. ooeeccecccecccecceeeceecceccee.. 181 
Committee, no jurisdiction where variance major ............--cecccccses. 161 
conditions, whether influenced by joint application ............................. 84 
continuous use, Committee without jurisdiction to make finding of .... 32 
cumulativesetiect, of multiples)... 39 ee ae 146 
PECISIONS STE Ee a ack cs er bee eae a) 20, 21, 23, 40, 43, 50 


51, 58, 66, 74, 82, 83 
140, 141, 142, 144, 145 
146, 150, 151, 154,155 
156,158; 1595160, 161 
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MINOR VARIANCE (Continued) 


decisions (cont’d.) 162, 163, 164, 168, 170 
174, 176, 177, 178, 181 
182, 186, 187, 188, 190 
191, 193, 196, 197, 198 
200, 201, 202, 204, 274 


declaratory order of approval, re additional apartment unit .............. 177 
defined;-has' not been; whatito besdetermined “0° Se orbs. 140 
definition, in accordance with stated principals 141, 142 
Ge Di hnOT MOT Cmuahivien nd. were ie Pree airdad eld A AIR ty EL 140 
distance between buildings insufficient, house and garage .................. 146 
dwelling and garage, erection of addition to, multiple ........................ 146 
CHeCHOmapploval= Destrenide he. seme 1 ae te eerie eer A 145 
EhLOle Ones taeallOWANCC sLOre seas eo aly ieee ee ee 150 
SXTCUSIONITO ValIe LVRSLORC MISE Olen ne ane MWe Re aac 227 
TECimanilicC hes snG@LeGeliNneGriliwe ake ere meet cnte gd my Or ats aie 142 
TeMeCEC ASSIfICdEASrSsILUCtIILes |. eee ee ee es, Leet 202 
TIO TSALCA, 11C ait eure ew. Wye rahe! 1! Feakinee ler iiceier Nha ry phos bc 40, 41, 42, 147, 170 
176, 178 

ECON tACes Teer prt) ew aire ein, ae eee rene eee 14, 50, 66, 146, 151, 155 
178, 197, 198, 240 

Trontevardwireas ws ee clini eee: Pine een ve her NS 16, 41, 43, 143, 154, 156 


178, 186, 188, 240, 256 
general intent and purpose of by-laws 


ANGLOticial glam onDesacterininedi a ete eee 141, 144 
NaLcships possiplerconsequencenoiuretusal, Moen aie. 2. 42° T1322) 
Heist triitationiere en yn ie eee ary Te ui aaa. 41, 146, 201 
NOME SIRCTLOT MrallOWallCes TOT ae a or eg Wey) oe pais eecatusl heen aia 150 
TODCOPEe LAsitine acalised | DYMELLOr meet are er een wm einen enn 88 151 
industrial purposes, lands used for, re. .................. 181, 182, 187, 188, 220 
HIGUIStlial Zone: -COMMElCIal USEING an aoe Te 181 
joint application; variance’and severance; conditions /).. 0)... 84 
land, appropriate development of, to be determined ......................... 141 
LauGscaping sin tlingement Pon DY “SILOS aes) wee ee een eee ae 204 
limitation on duration of, set back variance until sidewalk constructed 144 
limitation on duration of, to cease upon sale of property ................ 221 
TOteared™Tenig, eyelet Len, DUI ER AE ADONIS ONS S82 145°147 

174, 196, 198 
TORRE DUL eR Camy ere weet UN AN celica tee, oat UN GUbie dedbgutes jy a 140 


lot coverage, below maximum, considered re front yard variance ..... 156 
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LOLCOVERA SCNT Cpe ee ear ccm oh gee eee, eee 140 RISO 1IS Pip 62151 
Majors COmmitlecawilnOul JULISCIC LO leas. metre eee ee ee 161 
mathematicalaterniss NOt declined: als. =e) = nnn eee 142, 143 
mathematical variance, overridden by other considerations ................ 144 
Niehiiss applicatiOnatos bes] Ud SedeUPON, 1S0 Winger ne 181 
MMM flOGr, AKea whe wives Moet tie, baal ee eee eek ee eae ne 178 
motivation, to solve troublesome problem, floor area variance ............ 176 
municipality by, amendment to by-law correct procedure .................... 66 
new use; addition Of nol permitted by: DY-law:. 5. .s 220 
not delined.what sosDexGete Linin) Cclaake tees een ee eee ee 140 
official plan, general intent and purpose of, to be determined ... 141, 144 
Dat kingson-streetecOnsideredma seers eae eee LAT ALS Sel OL 92 
Parking Oll-Stree cel were wets ee eee 140, 177, 186, 187, 188 


190,191 193514 
powers, re, to be construed broadly where other interests not affected 145 


quantitative considerations, effect of approval best guide ................... 145 
Tear vards Tey see Se ee eee 1684068 2e84.05 leaioz 

168, 194 
residential singlestamily,, higher, densityatavoured 3.) 190 
reviewsOteBoOardl decisions. Fe sag eee eee ee eee 50 
sale. oF property,orelief.tor Cease? UPON) 299.4 i 221 
sanction of existing use, Committee and Board without jurisdiction ..... 33 
SELVICERStatiOnsereDUILGIN os IU {1p] Camere eee coe eee 240 
severance, resulting in, companion apptication required ................... 83 


SICLESV ARCS FTC be.00 aah ial ay tri it eicaee ne re eee 14, 41, 82, 141, 144, 147 
1512158. oO etLGO at Gl eLGZ 


164 sald Oli 7 2 8226 


silos, infringement on landscaping LequireincOiSe eee ee 204 
SILIN ARUN PLOPer a CAavISeG ED VqCLl Olan ey iy cere tek enone 1 
Spirit and intent of by-law.eproposals: within taeass ae eee eee 140 
structure, appropriate development of, to be determined .................... 141 
SummMer.cOttage,.conversionatOspermanent dwelling glasses 196 
triplex,;verection of. by-laweamendmentatequired aa... ae eee 178 
varietvastore. EXtensions tO.n1SeNOl ssn a aie g ene. en ane enn 95949) 
wall classified aS eSiruC tule ate semese nace eee eet ey 202 


walhwhnerhtalimitation exceeded sty. ias 2h. ek eee een ee 201 
wihateto: besdetermined sy. te ee ee 141, 144 


INDEX 


MONETARY CHARGE 


see also under CAPITAL IMPROVEMENT LEVY 
FIVE PER CENT LEVY 


agreement, alternative to, where services not available ...................... 


Capital ecOmmriolitione al timc ,OlICOIVEYy ANCE Gy 
Capital simnprovement: le Vyiar yc mer eee et Pen tena ne ee 262, 
Clarity.glacks Of, Hin -CONCILIONE TOmegyeees ai ea atin aes ees 
COUGILION MIM POSIIONTOheValide aieieean te WA a ches, acre. 35505 
CONGIUON ee wlackwOmclanityaiInre tea tes te eked pee Pe ot 
COHCIIONGLOECONSENt LOMMOTL SAGE mia ee es et ee ae 130, 


COUNVEValCe me DAV ADLO PAL ALIINIC Ol meni ont al en Wi) Tin BOG cat ok ase coe, 


LiveaperecentecasheinmlictsOferan ae nue 6 tee 130, 131, 248, 
2525571200; 


husband and wife, conveyance between, no fee charged .................... 


IMUPOSsILIONE OfmPlOpele CONCITION Yas ye meens neta. ka 35,730, 


mandatory cash payments impositionsol, Valid’! e.....-. 


MOR CAVE CONSCRtELO CON CItON swe wwe terre ee eee cee te £350; 


no change in land use or services, severance fee disallowed .................. 
payment of a sum of money, improper requirement .......................... 


SENEGALICE sLCOs nil Cm itmiesen mie etn tee rae, case i ee PELE oye lin 134, 261, 


services, where not available, alternative to agreement ...................... 
SEM AO PEsVS eliele Viyena CLCCURCN (uC. meter WeateGh ie, Se te Se ees Ane ae 
Sev Cis sOVehsize a1Osne Dp. GelLaVECOSL Obi he ee cme 
SeWELMasanitalgescrviCO.Coaree sfOLl a] ee sen tee eee ee gad Se 
Shan Oe ES msaler (Ose CCechal Oe iat memes eee ert ere ane Ge ee 
Street aioChtin eto ne Dade lay COSts0 lam ey Merrie ee Here etree 
subdivision agreement, comparison with charges under ...................... 
wife and husband, conveyance between, no fee charged .................... 


MORTGAGE 


agreement, re, validity, not for Board to determine ..................0....0. 
Cash: payment in lieu of land, conditionito’consentin i. ae 


Condition; COnSeENt SUDJECUE 10)... - a gee een eee ete 37, 130, 


consent 10, elfect-same as S€Vverance’ = se) fc ere ee Be ee 
consent to, permits property to be dealt with as separate parcel ........ 


consent to, subject) to -cONdItION "24 9 tae ome ee 37, 130, 


Oinell Purposes. cOMSeENT. fOr, NO; CIE{CLENCe yeas ey wee eee oe 


payment, cash, in lieu of land, condition to consent ............ 130, 131, 


separate parcel, property becomes, after consent to mortgage ............ 


Severance. consent to; effect-same as= Sy. satieweees Gece eee. 130, 


ee 


250 


130 


130 


250 
249 
264 
134 


251 


267 
266 


130 
131 
251 
252. 
252 
131 
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MOTOR VEHICLES 


see under AUTOMOBILE 
TRAFFIC 
TRUCKING 


MOVIE THEATRE 


twenty-one years lease, plan of subdivision required ............................ 127 


MUNICIPAL ACT, THE 


board of control, powers of under 
SECUON #2067 CONSICEreC ay eta eet ek ote nen een nee ee 10 
section 390 referred to 


MUNICIPAL OFFICIALS 


allegation, misleading information given by, transaction completed .... 102 


MUNICIPAL SOLICITOR 


under general tetaineramighttto appeal... etek ee ee ee 1 
NATURAL JUSTICE 
denial of, predetermination of other applications ..........0.0..00.............. 47 
NEIGHBOURS 
SEPATAtiON, UNL Aalt, [On cies: cena alate tree earma er Ons aL ah hee 16 
substantial prejudice to minorvanance: by, .0 5) ee ee 143 
sun deck, detrimental to enjoyment of property by ........0..00.0.00000..00..... 162 
NOISE 
cement mixing plant} frome eee ne i ee 229 
eggs, production of, adversely affected bys asm. 1 see) Lae a 229 
fabricating business}from operation of 41.5, eee ee Died 
former business‘ofrappellant; trom | eae ee oe ee 228 
gravel pitfirom operation ofa eer et 08 Maes eee oe) as 8, 63 
plastiesehactory, irom operation of... eee, ee ee ee 285 
ready-mix plant; from/operation Of se ek ee 228 
service'station, from operation" Of 4. ees. ant ee eee 163 


social activities at sorority house, from 
trucking ‘depot, from operation of 4 2) 2. 4 ee ee 182 
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NON-CONFORMING USE 

epanLUte OL MOUNSesCOM VE! tC I tO irra ot anni ac eae nut ol het eo NU Veni 
Bute Tepalis, FeVersion tO alto DOdWaepall Sita: lees Le ies esis 236 
beyond limits of land so used, extension Of ......000...ooccoceecccceecceccececeesee. 240 
Board, no jurisdiction to determine existence of valid... 22 
Board, no jurisdiction to make finding of continuous lawful... 210 
Board, replacement of building, jurisdictionof.te 244s wives 43 
Der igumicineesevetance.Or lands Viscd Ol nase oie elena 267 
building supplies and lumber, addition of concrete mixing plant .......... 229 
change to less obnoxious use, coal-wood yard to storage ..........0...0..0.0.... 232 
Sommiitice. lastisesutiorizediby.. Sta tusuO lie wiuae een heey eee Z15 
Committee, no jurisdiction to authorize continuance of illegal ............ ae 
Comimitteespower, to regulate<ind extends at see. sale re 227 
Committee, replacement of building, jurisdiction of, re ...................... 43 
CORT mlavlon ol DcyONCLPOwemol BOaLC Mire pei ee aces Al ae es 216 
continuance of illegal, no authorization by Committee ........................ 32 
eonunuance Of lawtul enoitindin’ ol by Board gutuenton sats ds 210 
continuance of, maternity hospital used as nursing home ...................... 210 
continuance of, statutory requirement, not satisfied by vacant building 211 
creation of, sale of repossessed cars from residential property ............ Zo 
creation of, single family residence in industrial zone ............................ 220 
A Aly rex tensionvoism Ont Vaid variances ¥a Oe awl vee 225 

day by-law was passed, use on, last use authorized by Committee may 
DECOITIC Tete ange er Rinaur er Curran. aa Ce ene Alma geo, LICL 217 
GECISTONS TE eh eee Abe Uintah Wied te BARRE dy, At pans DO 2? bea 3543 10 
2IOS 21 AS 2 I 220822 1224 
Pap AS PAPA Sp PDT Ded Rp SAILS OEY 
234, 235, 236, 240 
Existence of valid, no, determination. ofaet alle! a ae woe ee 1 ee 22 
extension, beyond limits of land so usedwiae ee 2) tel) Bae hens 240 
extension of, condition, saleof lands to‘city for $121). Gols 224 
PXTETSIONVOL oCOITY Mi i Eanes tte Whee ea eh OLR Ue MEDAL ext ea ebl 225 
EXMOMSIONTOL,WVaLICLYP SLOPED 8 ache Maar its eee ANN AME ANS 226 
fabricating business, relocation of plant facilities ......0000..00000..0c ce. 227, 
PENI iiLe storage onmeny DOttling plant =. se ye | eee 235 
Injection Olshew Uses NOVEeXtension (uc) oe SRNR eee 23 
garave, change {0 motor venicle repair, 2. wees.) Mie eee 214 
Saraee xchat ge tOmwarenOUsing ..1)1../. ee. ae ae ee ee LU IO 214 


garage for motor vehicles, extension to service station for... ZiT 


314 INDEX 


NON-CONFORMING USE (Continued) 


STOCELY StOLeuns resid en tad lal aates enter ee te rene ree ee 70 
lasvuseauthorized by’ @ommiittee, stats Ol, eee ee re ee pai eg 
law iuln Ostindin yO lL COMtin UO US get ge ace nts eee nee eee ZO 
lounge;convertedintoradditional apantment — eee ee en eet 232 
loss:of legal status; rewloss7On ValUcrOl plemliscswm an teak eames 219 
maternity hospital, nursing home, same general purpose ...................... lel 
new. and wsed'cars: sale-ols at service statlon ee 218 
MEWUSE MIOMEXTENSTON Te ee tee ne er ne ee ee ee ee 25 
nursing home, maternity hospital, same general purpose ...................... 2A) 
overall planning concept, Committee powers in keeping with ................ 227 
plastics-factory; ulegaloe ect ee ene ee ere ees eee ree ee N55) 
radiators, repair-and cleaning legal, ee ee ee 215 
replacementeot Building, (OTISCICtM OTST Cane reer eee 43 
reversion to previous, auto repairs to auto body repairs 0... 236 
service station demolition and rebuilding, beyond limits of land ............ 240 
Servicesstation extension, earage (Or mOtor VEnIClesuens eee een 217, 
SELVICE Stallion: IltaresiCemela lt CISUELC Uae came sn nna eee eee eae 180 
SEEVICE Stallions salG.Ol New alld used Cal Stal see: eee ee ee 218 
underlying purpose; Will Wither a Way pee eee ree 232, 
unheated porch, replacement with study foOnte.. - re erne 234 
wallie-loss Of result of loss ofslegalistatis, Le me) come ee ene 2a 
Vacancy, Certain Equipment 1eTt in Uli (UN Gece rye eee ee D5 
vacant building, statutory requirement not satisfied by ....0................... 211 
VATICTY=SLOTE OX TENISTONGTO ite nen tine ge eee ee 226 
NOTICE 
board of control, no" power to givew elt t eee eee ee tee eens 10 
council, failure to ratify im time tans, emt ee ee eee eee 10712 
development committee, no powemtonsives ..9— sere ee ser ees 3 
failure to;comply with direction of Boardyrey.. a... ee eee 9 
failure.to sive Statutory: eg ce ee ee 9 
failure.to.give to-all: parties) 4 taeitpe ete ee eee 7 
late. appeal secu ccscnsict eee serait eee ee er | ce 10, 12 
new owners, hearing adjourned to give notice to 00.00.00... , 
Planning Act, The, required: by. 2 seuss oe ee, ee eee 6 
registered mail, to Board to be’by aetna re ee 12 


solicitor under retainer, DOWer Ol tO; Giver. ee eee ee ree We 
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NOTICE OF DECISION 


Paulgheto Make, Wiittenelequest 101, CODY:Olom aw eee P2503 


NUISANCE 
see under OBJECTIONS 


NURSERY 
see under MARKET GARDEN 


NURSING HOME 
SilaLocmientrOlmmnNOn-CONlOLUMINOaISe. ULC an memes a cee A ar eee, 210 
Matermmity hospital, activity Of same. general Purpose 2s... .4..45 2... Zl 
OBJECTIONS 

see also under HARDSHIP 

LIGHT 

NOISE 

OBNOXIOUS USES 
A MOC OLIVeUsOluwhercriel od italmiLatlOnsexCCCed. tate tee 146 
BOALMMEH UE ONIC INO aDrOPcltyeGey ALUICUIDY fie ase ee Ala ete owe 174 
BIneiialstieet OUSUMICIION OM UCULC WIGeTIN Sy eee 220 
BASCINCH USE LLOOCIIN G50 lemon me teras tt er ee ene en ver Aer as ses hee 147 
by-law intent of objection on generaliprincipals: = 7 a ae 197 
by-law, licencing, operation contrary to, service station ................., 163 
by-law standards, major departure from, floor area variance ................ 170 
CADILAMCOREIDINC Os! Czar hen taser encore en fea ae teeta ce Pee AeA in Na Mat 250 
CaLDOll winter lercmnces wit avi WeOletLalllC sence Ween et et ee ca 143 
Ce MCitee xia lal i tODMOXIOU SE UICC tereerma tre «eer ek eo ee ee 229 
ClASSLOOMANLLLICKstlal (iC <CISLUL DIN eb ACCOR paces carer en nee een os 8 
COMM AlINGhy «Sc web Sy Steml,Il AdCGU ALCS Olen eee cee aie: 70 
condition sthatidoes not nave.to: be fulitlled (0% ahi, ee sen oae 245 
CONnLOT Oily. lacks Or with. Characleristics: Of al Cae ts ae 147 
dangerous level, street parking at, reduction in facilities ...................... 187 
OTIS) (Ysa TIC OSC cil aie t ete eink nC rer Ok ele tome eee sr a BS 147 
devaluation of property, apartment building erection ..000000......0............. 174 
devallalionOlepLOperly esl Cen ValG ey atlalCC om. 5. cee t eee ees 160 
CaN A EEY SC RAT Ae ey OR a Ca RN ete Uae tere Rig, oy en 160 
drainage problem, aggravation of existing 0.0.0.0... eee Te 112 


7a LS Eee RIE ARG Cr Se ee a a ack ee ener Ee 8, 63, 201, 228 
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OBJECTIONS (Continued) 


eggs, noise adversely affecting production of 0... 229 
excavation below ground water level, safety hazard ......................... 63 
EXtenorimaintenarice, backs tame same 2 os ae 234 
fabricating business, late hours of operation. GIP] | 
facilities; parking reductionsinve er eee ee 187 
farming purposes, must be shown that land to be used for ................. 93 
fences damiagediby illegaltuse yanucs tage ee ee ee 2165 
financial burden, of plan of subdivision 00.0.0 ooccccececceceecec cee. 127 
fire -hazardside.vardvarianceats) 9a abeen ie ae eee 160 
iive,per cent dedication-against-all lands@.stt 1) ase a Zoe 
flooding ot-Basementsye 1.022) eens te ee me 147 
Hloodlighting, tennisscourtsa. 4424) 201 
former business of applicant, nuisances from .................................... 228 
general principals, intent of by-law and official plan.................... 197 
gitls, social, activities of-at sorority house ja: eee ee 234 
Sravel plGyvanlOUSMUISATICeS tr On ieee arama eer eee 8, 63 
hardship, whether involved .................... 42, 63, 92,97, 98, 101 

120 17-7, 183.1265 
hazard, traffic sehidG: ght «Slee nest brane en een ete eet ee 159 
height limitation exceeded, deprived of light and air... 146 
illegaluse fences damaged, bVt a ee ee 215, 
INCLEASE iN POPULATION aes mee ete on a eine eee 46 
improvements, proposed, in excess of those in existence... 265 
interference with residential amenities, walkway to beach .................... 116 
isolation of side yards and parking requirements... 226 
landscape requirements, infringement on... 205 
Jane, “trucks bIOCKiNg =.) 49) ee 215 
late hours of operation, fabricating business... Deh 
licencing by-law, operation contrary to, service station... 163 
Tighe Mae: AIS: heats «2 Ute TNE eh oe Ae en re ner et Cente 14652015227, 
loading and unloading of vehicles, landscaping infringement ................ 205 
localiimprovement charges, burden of =...) ee eee ee 120 
location Of Services upon roadway... ee ee 154 
maintendnce; lack:of, -exteriot725 eee ee 234 
misunderstanding of application, opposition due to... 20 
monetary charge, less under subdivision agreement... ._....................... 250 
mud on sidewalks, parking areas not maintained 189 
municipal services, premature development, burden UDON Gi ae eee 46 
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BOIS Ra a, See et, Sees we: fens lida Ie $263..103,0102,.21) 

221 228,234 
UAC RMOUS UISCSUI ME en at ee oer er Nene a sasha re ge ee $263.92 1 54-229 
SERENE OIE OPM VIC W Mec cot mers Oh it as, He os ele Eee ar dn Shee, bees 
official plan, intent of, objection on general principals 197 
Daeg tarcamiOlsmalntamed er. een at etre C eter ts, fora 189 
Parkings CONnPestion On Streets a ee ee 189, 147, 201 
etal get ac lliciosnm CQUCUION: Ilias. as ke ue OUnCUA ot) (tile Ete as 187 
Patndite Te Gut ements eVIOl Altea cen cee ewe et hn aah ties 226 
plan of subdivision, financially burdensome condition ...0.0..............., a, 
PG PULALTION SILC LOASCHIT ate manner inl raguhiien eh ohn ae ie tena rt tear Tce 46 
poultry establishment, noise adversely affecting egg production ............ 229 
precedente severance mi GntcncOura SeLrOLers 86.75 ace eae ie 89 
premature application, sewer installation anticipated 0... 113 
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Saletan az abd elolclOenotnickattabiiG (teen ean Monee, Orlane BASE 
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Committee. no hearing before, no jurisdiction... 20 
Committee, unfair hearing before, no finding of by |... 159 
conditions imposed by, attempt to circumvent .............- ee 29 
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Walid. MOM-CONLOFOUNng se, nO finding Ol; -DY.e-.. teeta ies baa Pia, BY) 

value, Board to determine where not agreed upon .........0.....0ccccececccees. 264 
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fronvyards*in.not-reasonables 6) ee te ee 186 
interest in space on adjoining property, considered for .................. 193, 194 
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PARK PURPOSES 
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PLAN 
see under OFFICIAL PLAN 
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SURVEY 
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PRECEDENT 
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PROPERTY RIGHTS 
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change in use, warehousing, motor vehicle repair shop .......................... 214 
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responsible for investigation of variances from by-law ........................ D1 
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NONE iventioresranting severance | set he ae 126 
notreluted bysappellant at re Hel 
sale of farm home, only permitted for age or disability... 90 


BPP als Dy a epncpeges ics, Jeeta ea te Oa am ee a ee ane 143 
RETAIL STORE 
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RIGHT OF WAY 
see also under HYDRO RIGHT OF WAY 
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Fetained, tO, provideraccessutOMMieriormlancdsis ta: ert aoe. .0re, ered cee 116 
RULES OF PROCEDURE 
not tunction of Board) to instruct Committee re ~.......42...44..400 248 
SAFETY HAZARD 
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by-law, unapproved, amended, refusal by Committee. ....................... 59 
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cOUNCH eappeak against.) tet. we tee ane Seetes eth. tbe ein die a nes 107 
CICCKEPDYSICAL Separation OVd We scuc. oc a A oe 102 
GECISIONS Les Aeeae tn... Xo iiaeee she eah ie AES Pe 21 Op hile 4Aet 5 16823" 25 


29, 30, 35, 37, 46, 47, 48, 50, 56, 59 

62, 63, 68, 76, 77, 82, 83, 84, 88, 89 

DO OARS 29 3894895896" 971952100 

FOL SIO2 LOGRLO? TOs A216 

120, 122, 124, 126, 127, 130, 134, 246, 248, 249 
25 li 5422555. 256,257,200, 261,263; 264 
266, 267, 270 


desire to live in rural surroundings, reason for application .................... 91 
dwelling, lands upon which erected, severance, re .............. 4, 46, 88, 89, 90 
economic unit ;reduction oflands to less than Hyena: a Mee meee 94 
erection of buildings:prohibited}#iconditiony re)... 23 4 ee ee 35 
CULOMINEUCSCH DEOMI Cir #1 10 ara tent tts ao 2 ee eee 25 
CiqOleresullnounemercven Olsphopeluecs eee ae gee Cun eee 256 
expenses incurred after councils approval, refused o.0......0....00.cn ccc 101 
Lali aOUsease paratiOMe TOL tarny cme: yet shee an eon eee ts 4, 88, 89, 90 
FENCE WD VSICalesepa ration Dy we alesse PAu Counce me ete pan OT a. ane een 102 
iontagemvatiance resulting woman. 2...) wan 14, 29, 82,:83, 106 
Massbar PanidsElO, DENISCCLODNTCS, 1.) ieesua erie tan ceuavhe caked by Shuma 47 
hardship ~possible: consequence of refusal 02a 2A 90, 97, 98, 101 
holding zone, in, future development not established ......0000000000.. 122 
AICS {LIA SOM V ATIANCCIATC an ete Beet bin Wire he bg o2 le a) 68, 106 
IMMIN CePTOSSRNIOALIONLOMDY cla We we. et eit ae eae eee, eee on 100 
jounteapplications..severance: andiVariance. 8. 20.4 e ee 84, 85 
joint application;.required,.,..eem ma seer oe PR ea iy My aie FOS 83 
joint-application, Conditions, sre yam. ve eae ere ee ea 83 
large number of, appeal by Minister ...........2.......0. See erate tea SUR eo a2 
laeerparcelswot ised foralnings purposes). 4. oe eee 3 
lotiaréarywariance. rex sya) a eens Slee Weg lisr 4. dere seal | 82, 88, 111 
MOKeSave SCONSCNL 1OMCLLECL ASAIN, aS tenet repeat 4 ee eet eet) eres 130 
multipleiparcels: to.bescreatedibyie ey Th i ee ae ae a 76 
ply sical separation bycreek,sswamp fence... uae ee, 102 
DLOpOsedsuse- evidence te vitalintOnmaOn aa ee tee eee ee 95 
Teamyard, MnorVvarlance,. Ter, os.) 0. Pas reen tre Clee tgs Bate 89 | 82, 84 
review Ob BOard decision; Te ....4..¢.0 Alt eee lat Sea ty cd 50 


re-zoning, proposed use not in compliance with .....0.00........0000ccccccceeees. 62 
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SELVICES, -Provisioncol, Wardship cheateds Dy «2 nema een eens 264 

Side VAldEVarlance, <TC lacs cccsceareee 3 eas 2 his ee See 82 

SONSCORVEV GiGes OLel Alia menaers ee oe ae ee eee 134 

Speciali circumstances mci rormimelcelsOl Properties = aaa ae ene ae 256 

Straneers. Sale Or landplOy cesar teheae car een gee amet 134 

SWADTD spy SiCalise DanallOll OV get toee ae anes ene nee eee 102 

taxed SeparatelVetOlenianyayCals aie LuSCd ia an ere sere enn eee 102 

taxes, felieherromeburdensome sicasoustOl application aes. ee eee 98 
SEVERANCE FEE 

disallowed pio. Changsennsland 1Se10G SELVICeS ia ee 267 

husband and wife, conveyance between, not imposed |... ce. 134 

Strangersy.sale toe im posedeupon ies. «aes te 134 

to provide services to new dwellingss wheremot validmm. ts ene 261 
SEWAGE 

system levy, agreement substituted formonetary charge.) me ee 266 
SEWERS 

see also STORM SEWERS 

Inadequate (Capacity. ODIECLION. Le ot esata ene ne ase een 147 

MONEetAry chal gee OVEISIZe, CONCILION =) et ates anne mene 250 

Sanitary, service charge fOr, CONCIUON a seen eet en ee eee 264 

septic tank installation not permitted, where anticipated 0... AS 
SHOPPING CENTRE 

mortvape, rey consent to, condition Imposed. saan a eee ed lnehe: 

undesirable for development under separate owneTs |... 26 
SIDEWALKS 

duration of variance, limited until construction of ......0...000.0. ee. 144 

Service Charce fore Conditions. ee eee ee ee ee 262, 264 

walkway, provision-of:forschooleaccess feay a a seeeeen ee eee PaeVGl 
SIDE YARD 

apartment;additionalinsuftticient: 9) ae ee ne 177 

apartment: building, Variance, 16.16. ee 41 


architect'Stérror: varianCesre: (eae ee hee ee 160 
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SIDE YARD (Continued) 


DOatOUSEOCAlION,.VAllANCe 16 7 e mei at ot ee ee eee 158 
DUNUeiecllOle Vallance Cuwyt wen ta aet ign oe en es oe ee 161 
compliance with by-law, condition to severance ................................... 82 
COLICIAIOLecalpolt, Vallance lew eaeter: ae went. eeu ee trae 0) 144 
comer lot, requirements more severe... .. 141 
CMMMnavOngOl, NOLMINOL Vallance. eee on cele ee 159 
erection of additional dwelling and garage, variance re... sss 147 
ClrOln Dy -alChitccts Valiance mTC var = sen ee men Pal ae tone ee 160 
ClLOl OV DULICEL. VallalniCce,1Ce teeta eet eee, oe ee, ee 161 
Sur Ola DsOpel SILOS Vali AnCCaL cs mane ie Cow mene Rie ea 1 
garage, demohtion and rebuilding, variance, re... 170 
HupLOpels siting, vatiance re, Causedapyverrormae) set ee ee £51 
HinOlVallance | Geasteater eat Gene ee ae 14, 41, 82, 141, 144, 147 


LL al) Stel 9 LOO EOL Gee 
164, 170, 177, 178, 226 


purchaser, responsible for investigating variance re......................... in| 
SOME LANCE del Cotmccipe reid <i ns. 9d ad code est one ree ea eats nee 82 
eitine O1sbull Ging. errors Vvariancenne: ent aeeuee ate. eee) eens 151 
siting of building, to avoid removal of trees, severance, re... 164 
SUUBCECIOBeLECTIONTOL mV ALIANCe aC 8 stem nee et eee ne ee 162 
Silly CVmLC CUI TCU CONG IULOU Mere: eeinn tse ete aah eet el em. 1 ee er 160 
trees, siting of dwelling to avoid removal, variance, re....................... 164 
EplexXeeVali chi CC ere meer me” Tee eee yee ik Mr bere BNP beh alo oe 178 
Mitvaiteneariiigesl|egeds variance tes eee, 60a ee) a een ee 159 
SALICLysstOle sOUdilIOn, LO.GValiAllce sT Caine Marty oe ieee eta 226 
pyeilevablance established: DV gute a fermen se mein set de te cake, Vealy 170 
SIGNS 
abearorewhetnier bot sides tO.Denncludeds ais ee 200 
Ford dealerships, uniform identification of 202 
identifying markers, restriction on, conditions ................................. 221 
iaree; immtatlous Insby-law tnrealistic. he i 200 
Ne wWeeOu Chiat Ce Mentor st DUCLULC Na) eae eee hala pee) eee ee 202 
SILOS 


iIntFiINgeMentsondandscape alGal bye. fee ones, Bee ee 0 204 
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SIMILAR USES 
driver operated car wash, automobile service station, are not ................ 180 
HUISiIng Nome, maternity NOSpltale iC ey eee ese ce ee pL) 
SOIL CONDITIONS 
see also under SEPTIC TANK INSTALLATION 
conservation uses land suitable; foresee 2 cee ee 120 
unstable due to underground springs, objection re... ee 174 
unsuitable for residential use; ObjCCHON Te eu as ee 120 


SOLICITOR - MUNICIPAL 


under seneraliretainer: right-to appeal ae eee 12 


STATUTORY REQUIREMENTS 


PANULE1O COMPLY aw htlaget CIN OUIC Cpe we eee tare ee 2 
STREET LIGHTING 

agreement substituted for monetary Chargeieys. 4) ee 266 

monetary charge; recondition wer see i ee Sat ee ee 250 
STREET SIGN 

agreement substituted formmonetary charpetes 7. ee ee e 266 
STOP ORDER 

construction continued after advice to discontinue ..............000000.......0.0. 162 

issued, condition in building permit ignored (2.1) ee 145 
STORM SEWERS 

see also under SEWERS 

fund; imipost for, condition-Te disallowed rae ee ee ee 263 

Service Charge [Ol, CONCIUON: a9, 50 ee ee 262, 264 

surface and roof drainage, to be connected to, condition ...................... oA 
STREETS 

see under HIGHWAYS 
STRIP DEVELOPMENT 


attempt to discourage, estate two acre requirement ........................00008. 89 
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STRIP DEVELOPMENT (Continued) 


construction, commenced prior to application, hardship ........................ 98 
Sx pensosuncunredsattem COUNCIESSADDLOV.AL ee peameeeas teen chee co, acca 101 
MBN WVAVES Pray MMIXCULE OLVUSCS ee weeps ee ran ee ane ee 122 
inf(line, lands treated Separately. fonmany years (2) Whos ee 103 
Fesiuentialllots-ealcasdesien ated: TOb nUBAlLUSES au. seco ten ene te 76 
STRUCTURE 
CTecHiOn Ol illegal, nO altnorityslOr-CxteDSION we. yee heey a 201 
existing sign, cannot be said to be, used for purpose prohibited by 
Viel Wire tee ee ne er ee et ee ee se A ae coor ee a 203 
TEMCerC ASSL Ed aS) UNCETs DVa la Wiktien sore esnr ha sa Ue ome Mere re cere 202 
Moodlighting, extension:of; for tennis COUrItS 3:22 ee ee 200 
laccersigns linitaronsimeby-law. UOLCaliStlC otc. ene 200 
SIGM anew eTOUCK (ENSIONL OT CKISUIN Som once wine Pec ke Macon cen aera 202 
Male LECICCECONITAL ValO! DV 1a Wiriere. cus ah eens degen ah ce-nia ie es 201 
Watsidesyald Vallance estaDlUISned: DY. irc. re ak fered Setar vaso 159 
SUMMER COTTAGE 
basement addition, conversion to permanent dwelling ...................0..0..6. 197 
boathouse locations Side: yardoVarlan Cen Team canta nesst cnn cinidvae ners 158 
conversion to permanent dwelling, basement addition ....................0....., 197 
conversion to permanent dwelling, lot area deficiency ........................ 196 
renoyalionsOl ctor veal TOUNG OCCUPANCya meer Anant fie aha 198 
feplcementawith InOre, PCLINAanent SteUCtule rem: Cerna. ee 196 
Subdivisionsot lands; toibewised: lors ome ce ne ete 29, 119 
sun deck, -erection-of, detrimental to'neighbours 0... ee. 162 
walkway to beach, located on lands reserved for ..0........0. een 116 
SUN DECK 
Erection fol sactiumentalito NelgnOOUIS 2) eae eee ees ce, 162 
SUPREME COURT 
scale, costs between party and party, based upon .........................08. 42 
SURVEY 
anvlestaked, and. cOnditONe.s..< ou ctesuerr sea hen greene tee eitin 3 130.5131 
lotstaked-and O:L-S; plan. prepared, condition ..2. 4.0. eisus eon eee, 225 


Ontario. Land Sutrveyorto be made by, condition 4.4... 4. A:neser ra 260 
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SURVEY (Continued) 

required ate side.yard variances |) een. rn 160 
SWAMP 

aSWalnpyseCOnstrued ash. Impassable amas een nr LS 
TAXATION 

paid for many years, service charge reduction ............-...0 262 

relief from burdensome, severance, re... o.oo eccoeccceeeceeeeccce ce 98 

separate; fonemanysyears~severance tC). 75 ee 102 

under guise of planning, storm sewer impost 0.0. 263 
TENNIS COURTS 

Hoodlighting sex tension olistilictute. sans ee at ee ee 200 
TILE BEDS 


see under SEPTIC TANK INSTALLATION 


TITLE 
Questiomol, not.to be resolved by. BOaTd paar en eee 160 
TOPOGRAPHY 
impact on traffic flow, serious, ODJECHON TC i Mor secormenc eae eros obietenen 85 
information on, revealed by plan of subdivision... Pid 
ravine property, suitable for conservation use ...o ccc ceeecceeeee 118 
steep hills, property bounded by, rear yard variance, re..................... 168 
TOWN COUNCIL 
ADDEaIS DY ia. ees ee ar a ere ee oe A 107, 246 


TOWNSHIP COUNCIL 


ADpCals*D yan See eee eee ae PR ete a Rte asp 93, 106 
TRAFFIC 

CaLpOrt interference: wit a evic w Oty) eee eam en een 143 

Carport, nolnterference withiview Of 2.4.04 ee eee ee ee 144 

congestion on streets, density increase, objection, re... 147 


hazard, not substantiated ==" 0) ee pe ee 1) 
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TRAFFIC (Continued) 


MiOmies Leathe seCeNCTALOP Ol wa tey teas nem thes oat eed een ee 127, 

residential use, not as intense generator of as business use .................... 187 

SHOP DIN eS plazaminctcase Il) eeCNeraled DV iowa ae cae ee gees ere 40 

PECK S MODI CCUIONS EC # cme ett nein ade a eee etn SOS el Oe aL Oo 

22352 525250 

TRANSFER 

Otlandto wholly owned subsidiary<condition yO y cesta noes” 266 
TREES 

Siti eso welling to;aVOldiemoOVal: Olen tae een ee ena ane 164 
TRIPLEX 

clecuiomoriuncanental change im Dy-law CCquITeds =. 9. ee 178 

PLOpelty UscdsaS a MON-CONLOLMINGIUSC (mean a ee ee eet te ee pap 
TRUCKING 

barhicielectedetosesthicl (hic kaliserOl Pali OlOUgei ty cn ee 189 

business; additions to, garage Of, Insresidential ated...) ae epee es 228 

depotsencroazcnincntUOnrlandscape alCage wanker ak he 182 

Lh ceandunOlse | TOM OOJECUIONS elem eer og en ee 8, 63, 182 

PhCK se DlOCKiN Cal ane + ODICCUOD Me eit meets or tee eyes DA see OO 
USE OF LAND 

see also under NON-CONFORMING USE 

No chan Ceunesevelancefce, CisallO WCC ie eter en avaa need ee nerds cles 267 

MUIsine Home, maternity NospitaliaresSimilalier., 20. ute eo Dye 

Gujetapossesslonsand Passive Tecleation, (Ol mews seee Ctra tenner 35 

TECLE ALON AL Aeon Piety ey he Me crt ace te: shh) 

Sanction ol existing Use, NO JULISCICUON wn. melee oor ee oer ee 33 

Sill aletO pUrpOSe ON Gay: DY-laW \PdSSCC oie eee 37,755 
VARIANCE 


see under MINOR VARIANCE 
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SxtensioncOmlon-=COnlOrmin SiSes Ce. ete eee 226 
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VETERANS’ LAND ACT 


POLCITOC: (0 eae ae ier eee ates Coane earn) Mn ee ee ee 102205 
VALUE 

ALbDitrahyarate used:to calculate tnt) a eet a, ee 255 

Current.oLdand, parklandededications rer .4. ee a eee eT 248 

eviderice;Oi method, ofecalculation sas eee ee ee 251 

farmland, before and after conveyance ©..0.........cccccccceeccccbccceceeeceeeceseecees 255: 

loss of, due to loss of non-conforming use status 00 oecceceeeccesees 215 

of land, Board to be spoken to if not agreed upon «2.0.0.0... ccc. 264 
VIEW 

Obstruction Of ;Objection, Tees. nner nan at ee ee 152 

ol lake; not obstructed by, boathouse en. ee 158 
WALL 

Erection Of, .contt aly: to) by-law se a0 201 

enclosing space between dwelling and retaining 2.000.000... ccc, 159 

side: vardivariance established. Dy. cn) oe Gear eee 170 
WAREHOUSING 

lapse in continuity of legal non-conforming use 00... oecceecceceese. 214 

plastics factory, storage only incidental to operation of ........................ 21), 
WALKWAY 

schoolzaccess fore conditiona. 1.4 soe ecu aa te ee Zot 

to beach, to cottage located upon lands reserved for ..............0.00...0.0...... 116 
WATERMAIN 

Service; Chargeston COndItiON ae us anne es 262 

tronk}-senvice;charge forsconditiothws 2 ai ee eee 264 
WELFARE OF FUTURE INHABITANTS 

see under GOOD PLANNING 
WRITING 

request for, copy of decision;.to.be madenins.+4 st ee eee 13 
ZONING BY-LAW 


see under BY-LAW 
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